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I. INTRODUCTION 

Now that the Canadian Charter of Rights and Freedoms has 
become part of Canada's newly patriated constitution,1 the focus of 
attention has shifted from the political to the judicial arena, in 
particular to the judges who are being asked to interpret its pro­
visions. The question now is, what sort of interpretation will those 
provisions be given? Will our judges give broad scope to the rights 
and freedoms spelled out in the Charter and be bold in their devel­
opment of remedies to ensure their enforcement? Or will they give 
narrow scope to those rights and freedoms and be timid in their 
development of remedies? 

Clearly, the task of interpretation confronting our judges is not 
an easy one. Constitutional documents by their very nature tend to 
be generally worded and the Charter is no exception. In fact, room 
for differences of opinion abounds. Especially problematical will be 
the new terms like "the right ... to be tried within a reasonable 
time" ,2 "the right ... to pursue the gaining of a livelihood in any 
province"3 and "the right to the equal protection and equal benefit 
of the law" .4 Even familiar phrases like "freedom of religion" ,5 

t Of the Faculty of Law, University of British Columbia. The author wishes 
to thank David Jardine for his considerable assistance in preparing the charts 
used in this paper. 

@ Robin Elliot, 1982. 

1 The Charter as it will be called, is found in Part I of the Constitution Act, 
1982, as ena~ted by the Canada Act, 1982, c. 11 (U.K.), proclaimed in force 
17 April 1982. 

2 See s. 1 1 (b) . 

3 Sees. 6(2) (b). 

4 Sees. 15(1 ). 

5 Sees. 2(a). 
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"freedom of association" 0 and "the right to life, liberty and security 
of the person" 7 will cause difficulties. 

Fortunately, our judges are not without guidance in the per­
formance of this difficult task of interpretation. In fact, depending 
on the particular provision they are called upon to interpret, our 
judges have a remarkably wide range of sources to which they can 
turn for assistance. These include inter alia ( 1 ) the provisions of the 
Canadian Bill of Rights8 and the body of jurisprudence surrounding 
those provisions ;9 

( 2) the provisions of other bills of rights, most 
notably the American Bill of Rights, the European Convention for 
the Protection of Human Rights and Fundamental Freedoms and 
the International Covenant on Civil and Political Rights,10 and the 
bodies of jurisprudence surrounding those provisions; ( 3) the body 
of civil liberties jurisprudence based on the old British North Amer­
ica Act, I 867 and its amendments ;11 

( 4) decisions involving the 

s Sees. 2(d). 
7 See s. 7. 
8 R.S.C. 1970, Appendix III. 
9 That body of jurisprudence will be of assistance even when the language of 

the Bill of Rights differs from that of the Charter. Just as similarity in 
wording suggests an intention to have similarity in interpretation, so differ­
ences in wording suggests an intention to have differences in interpretation. 

10 The first two of these are relevant because they operate in countries with 
government systems roughly similar to those which exist in Canada. The 
third is relevant because Canada became a signatory to it in 1976. It is of 
interest to note that the International Covenant on Civil and Political Rights 
is referred to in a number of the explanatory notes that accompanied three 
of the different versions of the Charter, in particular those that accompanied 
the second version. 

11 The British North America Act, 1867 has been renamed the Constitution 
Act, 1867 by s. 53 ( 1) of the Constitution Act, 1982. The other British 
North America Acts have been similarly renamed. 
The cases that will be of particular relevance here will be those dealing with 
the notion of an implied bill of rights (e.g., Reference re Alberta Statutes 
[1938] S.C.R. 100; R. v. Hess (No. 2) [1949] 4 D.L.R. 199 (B.C.C.A.); 
Winner v. S.M.T. (Eastern) Ltd. [1951] S.C.R. 887 (per Rand J.); Sau­
mur v. City of Quebec [1953] 2 S.C.R. 299; Switzmon v. Elbling [1957] 
S.C.R. 285; Oil, Chemical & Atomic Workers International Union v. Im­
perial Oil Ltd. [1963] S.C.R. 584; A.G. of Canada & Dupond v. Montreal 
[1978] 2 S.C.R. 770), and those dealing with the division of powers in the 
area of civil liberties ( e.g., Reference re Alberta Statutes, supra; Saumur v. 
City of Quebec, supra; Henry Birks & Sons v. City of Montreal [ 1955] 
S.C.R. 794; Switzman v. Elbling, supra; Koss v. Konn ( 1962) 30 D.L.R. 
(2d) 242 (B.C.C.A.); Oil, Chemical & Atomic Workers International Union 
v. Imperial Oil Ltd., supra; McKay v. The Queen [1965] ~.C.R. 798; R. v. 
Beattie [1967] 2 O.R. 488 (ONT. H.C.); Hlookoff v. City of Vancouver 
(1968) 67 D.L.R. (2d) 119 (B.C.S.C.); Walter v. A-G of Alberta [1969] 
S.C.R. 383; R. v. Harrold (1971) 19_ D.L.R. (3d) 471 (B.C.C.A.); 
Nova Scotia Board of Censors v. McNeil [1978] 2 S.C.R. 662; A-G of 
Canada & Dupond v. Montreal, supra; R. v. Engler & Latimer [1978] 6 
W.W.R. 230 (ALTA. S.C., APP.D.). These cases deal almost exclusively with 



INTERPRETING THE CHARTER 

interpretation of ordinary statutes that place civil liberties at risk;12 

(5) private law decisions in which civil liberties issues are discussed;18 

( 6) the French language version of the Charter; ( 7) the report of 
the proceedings of the Special Joint Committee on the Constitu­
tion;14 (8) the debates on the Charter in the House of Commons 
and Senate; and ( g) the six previous versions of the Charter, start­
ing with the initial draft of the summer of 1980, as well as the ex­
planatory notes that accompanied three of those versions. 

The purpose of this paper is to examine the last of these aids to 
the interpretation of the Charter. This examination will be broken 
down into four parts. The first part will be devoted to a brief de­
scription of each of the versions, placing it in its historical context 
and indicating some of its more important characteristics. In the 
second part we will look at some of the lessons that can be learned 
with respect to the meaning of particular provisions from a study of 
the various versions in which they appeared. The third part will 
focus on the propriety in law of making use of this component of the 
legislative history of the Charter as an aid to the interpretation of its 
provisions. The final and major part will consist of a series of charts 
showing, section by section, how each provision of the Charter ar­
rived in its final form. 

II. THE DIFFERENT VERSIONS OF THE CHARTER 

In all, there were seven different versions of the Charter. Identify­
ing each of these by the date on which it was issued, they were as 
follows: 

1. August 22, 1980 Entitled "Discussion Draft" and marked 
"Confidential", this version of the Charter was the work of the 

what in the Charter are called "Fundamental Freedoms" and hence will be 
of benefit primarily in the interpretation of s. 2. 

12 Of primary interest here will be the cases_ dealing with the provisions of the 
Criminal Code (e.g., Boucher v. The King [1951] S.C.R. 265; Moore v. 
The Queen [1979] 1 S.C.R. 195; Colet v. The Queen (1981) 35 N.R. 227 
( S.C.C.) ) , but there are a number of cases dealing with other statutes that 
will be of relevance as well (e.g., R. v. Kite [1949] 2 W.W.R. 195 (B.C. 
Co. CT.); Smith & Rhuland Ltd. v. The Queen [1953] 2 S.C.R. 95; Gay 
Alliance Toward Equality v. The Vancouver Sun [1979] 2 S.C.R. 435, 27 
N.R. 117). 

1s I have in mind here cases in areas like the law of defamation and the law 
of false imprisonment. E.g., the decision in Chernesky v. Armadale Publishers 
Ltd. [1979] 1 S.C.R. 1067, (1978) go D.L.R. (3d) 3~1, would be _rel«:vai;i;t 
to the definition of "freedom of the press and other media of commurucat10n . 

14 Minutes of Proceedings and Evidence of the Special Joint Committee of the 
Senate and the House of Commons on the Constitution of Canada [1980-81], 
Supply and Services Canada, 1981. 
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fede~al government and, as its title suggests, was designed to indi­
cate m general terms what sort of document the federal government 
wanted to see enacted. It was aimed at the ten provincial govern­
~cnts, to _whom it was circulated for the purpose of eliciting their 
views on its contents. In spirit it was quite a bold document, with 
a distinctly pro-civil libertarian flavour. Some of its more note­
worthy features included express provision in the "Legal Rights" 
category for the right to privacy; express provision in the "Mobility 
Rights" category for the right "to acquire and hold property in ... 
any province" ; the use in what is now section 7 of "except by due 
process of law" rather than the potentially weaker phrase "except in 
accordance with the principles of fundamental justice"; much 
broader language rights than we now have; and a broadly worded 
remedies provision. 

2. October 5, 1980 This was the first publicized version of the 
Charter and the first to be accompanied by explanatory notes. 
Tabled in both the House of Commons and the Senate along with 
the other components of the proposed resolution respecting the Con­
stitution of Canada, it too was the work of the federal government. 
This version, however, differed in a number of important respects 
from the "Discussion Draft", and in spirit was far less sympathetic 
to the individual and to minority groups than its predecessor. Some 
of the more important changes included the addition of the phrase 
"with a parliamentary system of government" at the end of section 
1, the "reasonable limits" provision; the deletion of the right to 
privacy; the elimination from the "Mobility Rights" category of 
the right "to acquire and hold property in ... any province"; the 
serious erosion of several of the rights in the "Legal Rights" cate­
gory; the narrowing of several of the languages rights; and the 
deletion of the general remedies provision. While some of these 
changes may have been made because of second thoughts on the 
part of the federal government, it seems likely that many if not most 
of them were made in response to complaints made by one or more 
of the provincial governments about the initial draft. 

3. January 12, 1981 This version of the Charter was submitted 
to the special parliamentary Committee on the Constitution by 
Justice Minister Chretien following several weeks of testimony be­
fore that committee by a wide range of interested parties. It was 
said by him to embody "changes to the resolution which I would be 
prepared to support at this timem 5 and in tone it represented a 

15 The Globe & Mail, 13 January 1981, at 10. 
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return to the spirit of the "Discussion Draft". Thus the language of 
section I underwent dramatic changes with the deletion of the 
phrase "with a parliamentary system of government" and the intro­
duction of the phrase "as can be demonstrably justified"; the legal 
rights that had been diluted in the October 5, 1980 version were 
strengthened; the right "to be informed" of the right "to retain 
and instruct counsel without delay" was added to section 10 ( b) ; 
the right to trial by jury was added to section 11 ; the "Equality 
Rights" provision was given broader scope; and a general remedies 
provision was re-introduced. Most of the changes were accompanied 
by explanatory notes. 

4. February 13, 1981 This version of the Charter was tabled in 
the House of Commons by the Minister of Justice following the 
report of the special parliamentary committee. The differences be­
tween this version and its immediate predecessor were relatively few 
in number. The trend, however, was still to broaden the scope of 
the Charter's provisions. Thus, for example, "media of information" 
in paragraph 2 (b) was broadened to "media of communication"; 
"search and seizure" in section 8 was changed to "search or seizure", 
protection for the deaf was added to section 14; and section 15 was 
broadened to provide protection for the mentally and physically 
disabled. This was the last version of the Charter to be accompanied 
by explanatory notes. 

5. April 24, 1981 This was the version of the Charter that was 
submitted to the Supreme Court of Canada for the purposes of the 
Constitutional Amendment Reference.16 It represented the "final 
version" insofar as the federal parties were concerned, at least to that 
stage. The only difference between it and its predecessor was the 
addition of a special provision guaranteeing equally to male and 
female persons all the rights and freedoms spelled out in the Charter 
"notwithstanding anything in this Charter". 

6. November 18, 1981 This might be called the "November 
Accord Version", following as it did on the heels of the agreement 
reached in Ottawa by the federal government and nine of the ten 
provincial governments on November 5, 1981. The impetus for that 
agreement had come, of course, from the decision of the Supreme 
Court of Canada in the Constitutional Amendment Reference11 

which declared the existence of a convention requiring "substantial 
agreement" amongst the federal and provincial governments for 

1a (1981) 125 D.L.R. (3d) 1, 39 N.R. 1. 

11 Id. 
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constitutional amendments of the kind embodied in the proposed 
resolution. The most significant of the few changes made in the 
Charter at this stage was the addition of a provision allowing Parlia­
ment and the provincial legislatures to override certain sections of 
the Charter. ( Also important, although not technically a change to 
the Charter, was the deletion of the provision which recognized and 
affirmed "the rights of the aboriginal peoples of Canada".) 

7. December 2, 1981 This was the final version of the Charter, 
the one now found in the recently enacted Constitution Act, 1982. 
Only two changes were made at this stage, one being the revival of 
the aboriginal rights provision ( albeit in a slightly revised form and 
again as a separate part of the Act) and the other being an attempt 
to preclude the use of the override provision in cases of sex discrimi­
nation. 

III. THE LESSONS TO BE LEARNED 

It would be impossible in a paper of this nature to list all of the 
lessons that can be learned from an examination of the various 
versions of the Charter. However, two or three examples should 
suffice to make the point that such an examination can, on occasion, 
be very useful as an aid to interpretation. 

The first example is taken from the category of "Fundamental 
Freedoms" and concerns the phrase "freedom of the press and other 
media of communication" in paragraph 2 (b). In construing the 
term "media of communication" it would be useful, I think, to know 
that that term replaced "media of information" ( which had ap­
peared in the second and third versions of the Charter) .18 As indi­
cated in the explanatory notes which accompanied the fourth ver­
sion, in which the change to the present language was made, this 
change was designed to "ensure that [paragraph 2 (b)] encompasses 
the dissemination not only of information but also of ideas and 
opinions". From this it is safe to conclude that "media of communi­
cation" should be construed ( at least) broadly enough to include 
those media which disseminate ideas and opinions ( in addition, of 
course, to those which disseminate information) . 

The second example is taken from the category of "Mobility 
Rights" and involves the scope of paragraph 6 ( 2) (b). It is not 

1.s It is interesting to note that the word "media" by itself was used in the 
initial version. The change to "media of information" in the second version 
was clearly deliberate and must have been for the purpose of narrowing the 
scope of s. 2(b). 
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difficult to conceive of the question arising as to whether or not 
that provision, which now grants the right "to pursue the gaining 
of a livelihood in any province", provides any protection to people 
who gain their livelihood by speculating in real estate. Considerable 
light is shed on that question by the fact that, while in the initial 
version of the Charter, paragraph 6(2) (b) included express pro­
vision for the right "to acquire and hold property in ... any prov­
ince", that phrase was deleted from the next and all subsequent 
versions of paragraph 6 ( 2) (b). The inference is that that subsection 
was not intended to provide protection to land speculators. 

Subsection 1 5 ( 1 ) , the basic "Equality Rights" provision, provides 
us with the third and final example. That subsection now reads as 
follows: 

15 (I) Every individual is equal before and under the law and has 
the right to the equal protection and equal benefit of the law without 
discrimination and, in particular, without discrimination based on 
race, national or ethnic origin, colour, religion, sex, age or mental or 
physical disability. 

In interpreting this provision, one of the first and most important 
questions to be answered concerns the meaning to be given to the 
rather obtuse phrase "is equal before and under the law". A very 
useful source of guidance here is a passage in the explanatory notes 
that accompanied the third version of the Charter. In the second 
version the language of subsection I 5 ( 1 ) had been quite different : 

15 ( 1) Everyone has the right to equality before the law and to the 
equal protection of the law without discrimination because of race, 
national or ethnic origin, colour, religion, age or sex. 

Included in the explanation of the changes between this version and 
the third ( which was in the same basic form as the present) one 
finds the following note : "The addition of the words 'and under' 
the law after 'before' would ensure that the right to equality would 
apply in respect of the substance as well as the administration of 
the law". What this note suggests is that the phrase "is equal before 
and under the law" is intended to describe, not the scope of the 
right to equality as such, but the spheres of governmental activity 
to which the right to equality can be applied. Those spheres are 
( 1) the enactment of laws ( this is the "substance" component) and 
( 2) the administration of laws. In both of these spheres, according 
to this interpretation, "every individual" is entitled to claim "the 
right to the equal protection and equal benefit of the law". 
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Of course, one must be careful not to jump to conclusions when 
making comparisons between the various versions of the Charter. 
In particular, one must be wary of reading into the deletion of a 
particular right or freedom the intention that that right or freedom 
is not to be protected by the Charter. It may be that the deletion 
was attributable instead to a belief that adequate protection for that 
right or freedom was already given by another provision and that a 
separate provision was unnecessary. Take, for example, the right to 
privacy. Express provision was made for such a right in the first 
version of the Charter but not in any of the others. The obvious 
inference to draw from this is that it was decided that the Charter 
should not provide protection for the right to privacy. That infer­
ence, though obvious, may be unjustified. It may have been the 
case that the drafters believed that adequate protection for the right 
to privacy was already provided by section 7, either through its 
"right to liberty" component or its "right to ... security of the 
person" component, and that a separate provision for it was un­
necessary. 

Generally speaking, however, as the first three examples show, an 
examination of the various versions of the Charter can be a very 
useful aid to the interpretation of its provisions. In some instances 
such an examination may even be determinative. 

IV. THE PROPRIETY OF EXAMINING THE DIFFERENT 
VERSIONS 

The question to be addressed here is whether or not it is permis­
sible, as a matter of law, for a judge to have recourse to a compari­
son of the different versions of the Charter as an aid to the inter­
pretation of its provisions. In other words, are the first six drafts 
admissible in evidence? Were it not for three recent decisions involv­
ing the interpretation of the British North America Act, 1867 (now 
the Constitution Act, I 867), the case against admissibility would 
probably have been quite strong. In support of that case would have 
been the rulings of the Privy Council in Maher v. Town of Port­
land19 and A.G. for Ontario v. Winner"0 in respect of reliance upon 

19 G. J. Wheeler, CONFEDERATION LAW OF CANADA (1896), at 362. The 
following note about this case appears in LASKIN's CANADIAN CONSTITU­
TIONAL LAW (4th ed. 1975), at 61: 
"Joseph Brown, Q.C., during argument: 'When the Earl of Carnarvon intro­
duced the B.N.A. Bill .... " 
"James, L.J.: 'We shall not be influenced by anything then said'." 

zo [1954] A.C. 541. In this _case the _Privy Col!'ncil ruled inadmissible the 
London Resolutions as an aid to the mterpretat10n of the B.N.A. Act, 1867. 
No reasons for this ruling were given. 
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the legislative history of the B.N.A. Act, 1867,21 as well as the tra­
ditional reluctance of Anglo-Canadian courts to make use of the 
Parliamentary history of legislation as an aid to its interpretation. 22 

The three recent decisions, in the order in which they were ren­
dered, were Jones v. A.G. for New Brunswick et al,,,28 Blaikie v. A.G. 
for Quebec24 and The Senate Reference.05 In the first of these, which 
involved a challenge to the validity of certain provisions of the 
federal Official Languages Act,26 Laskin C.J.C. made reference to 
one of the Quebec ( and later London) Resolutions in the course of 
rejecting an argument that section 133 of the B.N.A. Act should be 
construed as being "exhaustive of constitutional authority in rela­
tion to the use of English and French."27 In Blaikie, in which a 
successful challenge was brought on the basis of the same section 
133 to certain provisions of the French Language Charter,°8 Des­
chenes C.J.S.C. went even further than Laskin C.J.C. had done in 
Jones. In the course of deciding whether or not section 133 should 
be characterized as an entrenched provision of the B.N.A. Act, 1867, 
he relied upon the Confederation Debates of 1865, in particular on 
passages from the speeches of both Sir John A. Macdonald and the 
Honourable Georges-Etienne Cartier.211 In spite of the fact that Des­
chenes C.J.S.C. seemed to be breaking new ground, neither the 
Quebec Court of Appeal nor the Supreme Court of Canada saw fit 

21 Further support might also have come from V. MacDonald, Constitutional 
Interpretation and Extrinsic Evidence (1939) 17 CAN. B. REv. 77, at 83; 
Laskin, supra, note 19, at 61-62. 

22 See, e.g., MAXWELL ON THE INTERPRETATION ?F STATUTE~ (12th ed._196~), 
at 50: "But the modern rule is clear: the Parliamentary history of leg1slat1on 
is not a permissible aid in construing a statute." 
It would seem however, that Canadian courts are becoming more flexible 
about this tod;y. Particularly noteworthy is the judgment of Lamer J. in 
R. v. Vasil ( 1981) 58 C.C.C. ( 2d) 97 ( S.C.C.) in which, in the course of 
interpreting s. 212 ( c) of the Criminal Code, R.S.C. 1970, c. C-34 ( the 
culpable homicide provision), he relied upon both Hansard and ~e Report 
of the Royal Commissioners leading to the adoption of the English Draft 
Code of 1878. See also Babineau v. Babineau ( 198 1 ) 3 2 O.R. ( 2d) 545 
(ONT. H.C.). 

28 [1975] 2 S.C.R. 182. 
24 (1978) 85 D.L.R. (3d} 252 (QuE. S.C.), aff'd (1979) 95 D.L.R. (3d) 42 

(QuE. C.A.), aff'd [1979] 2 S.C.R. 1016, 101 D.L.R. (3d) 394· 

25 Reference re Legislative Authority of Parliament to Alter or Replace the 
Senate (1979) 102 D.L.R. (3d) 1 (S.C.C.). 

2s R.S.C. 1970, c. O-2. 

21 Supra, note 23, at 192. 
zs Charter of the French Language, 1977 (Que.), c. 5. 

29 Supra, note 24, at 273 of 85 D.L.R. (3d) • 
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to comment directly upon the propriety of what he had done when 
the case came before them. Those members of the Court of Appeal 
who took note of the fact that he had relied upon such extrinsic 
evidence simply said that it was unnecessary to have recourse to it in 
order to interpret section 13330 (which might be taken to constitute 
disapproval); Laskin C.J.C., who gave judgment for the Supreme 
Court, simply said, "On matters of detail and history, we are content 
to adopt the reasons of Deschenes C.J.S.C. as fortified by the Quebec 
Court of Appeal" 31 

( which might be taken to amount to approval). 
In The Senate Reference it was the Supreme Court itself that had 
recourse to the Confederation Debates to assist it in determining the 
constitutional status of certain provisions of the B.N.A. Act, 1867, 
this time the provisions relating to the Senate. On this occasion it 
was the speeches of Sir John A. Macdonald and the Honourable 
George Brown that were relied upon. 32 

These three decisions, in my view, provide strong support for the 
argument that our courts should be permitted to have recourse to 
the earlier versions of the Charter as an aid to the interpretation of 
its provisions. The fact that in Blaikie and The Senate Reference, 
the legislative history of the B.N.A. Act was used as an aid in deter­
mining the constitutional status of particular provisions rather than 
their scope and meaning, as in Jones, is surely of no importance. 
In a sense, even the latter two cases involved problems of interpreta­
tion - the difference is that, in them, the B.N.A. Act as a whole was 
being interpreted rather than particular provisions thereof. More­
over, whatever arguments one could use to support a rule precluding 
the use of such extrinsic evidence to assist in interpreting particular 
provisions could, it would seem, be equally well used to suggest a 
similar rule in respect of the use of such evidence to assist in deter­
mining the constitutional status of other provisions.33 The decisions 
in Blaikie and The Senate Reference suggest, therefore, no less than 

30 Supra, note 24, at 45 of 95 D.L.R. (3d). 
31 Supra, note 24, at 1027 of S.C.R., 401 of 101 D.L.R. (3d). 
3 2 Supra, note 25, at 9-10. 

33 Maxwell, supra, note 22, at 51, suggests two reasons for "the rule against 
reference being made to legislative material". They are as follows: 

One is that a statute can only be regarded as the language of the three 
Estates of the realm, and the meaning attached to it by those who draft~d 
it or by individual members of one of those Estates should not control its 
construction. The other is the danger that the members of either House 
might, in the course of debl;'-te, att~mpt t';, i_nflu~nce th~ future interpre­
tation of a statute by expressing their own VIews as to its probable effect 
in the hope that these would remain uncontradicted at the conclusion of 
its passage through Parliament. 
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the decision in Jones, that, in the constitutional sphere at least, those 
arguments have been rejected. 

It is of considerable interest, and possibly also of some impor­
tance, to note that, parallel to the relaxation of the rule relating to 
the admissibility of legislative history as an aid to the interpretation 
of the B.N.A. Act, 1867, there has in recent years been a relaxation 
of the rules relating to the admissibility of various types of extrinsic 
evidence as an aid to the characterization of ordinary statutes for 
the purposes of division of powers analysis. In its most recent pro­
nouncement in this latter development,34 the Supreme Court of 
Canada, speaking through Mr. Justice Dickson, said that, at least in 
a constitutional reference, "Material relevant to the issues before the 
Court, and not inherently unreliable or offending against public 
policy, should be admissible ... ".35 In support of this approach it 
was said that "[an] inflexible rule governing the admissibility of 
extrinsic evidence in constitutional references" might have the effect 
of excluding "logically relevant and highly probative evidence".36 

The fundamental concern in these characterization cases, as it pre­
sumably is in the interpretation cases, is that the decisions in con­
stitutional cases be as well-informed as possible. 

Whatever view one takes of the traditional reluctance of our 
courts to use legislative history as an aid to the interpretation of 
ordinary statutes,37 it seems to me that a strong case can be made 
for a different approach in the interpretation of constitutional docu­
ments. As Jacobus tenBroek argued in his series of articles on the 
use of extrinsic aids in the construction of the American constitu­
tion, 38 there are two important differences between ordinary statutes 
and constitutions. The former tend to be "specific efforts to accom­
plish individual or highly related ends"39 and are susceptible of 
relatively easy change if they are misinterpreted by the courts. Con­
stitutions, on the other hand, tend to be very general in both objec­
tive and terminology and "if the original intent is not carried out 

S4 Reference re Residential Tenancies Act of Ontario ( I 981) 3 7 N.R. I 58. 

35 Id., at 166. 

36 Id., at 165. 
37 For a penetrating analysis of the traditi?nal approach, see ~- ~arry, Q.C. 

Law, Policy and Statutory Interpretation under a Constitutionally En­
trenched Canadian Charter of Rights and Freedoms ( 1982) 60 CAN. B. 
REv. 237. 

38 J. tenBroek, Admissibility and Use by the United States Supreme Court of 
Extrinsic Aids in Constitutional Construction ( 1938) 26 CALIF. L. REV. 287, 
437 and 664; (1939) 27 CALIF. L. REv. 157 and 399· 

39 Id., at 289 of 26 CALIF. L. REv. 
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by the courts, there is not the ready opportunity to revise and restate 
which exists in the case of statutes" .40 These two factors combine to 
make it all the more important in cases involving constitutional 
interpretation that the decisions be well-informed - in other words, 
that the decision-makers have at their disposal all the information 
that is relevant to the particular problem of interpretation at hand. 

V. SECTION BY SECTION EXAMINATION 

In this, the major part of this paper, we set forth in chart form 
the version-by-version development of each of the sections of the 
Charter. The following notes should assist the reader in understand­
ing the charts that follow : 

I. each section is examined separately; 

2. the number indicated in each section heading is taken from 
the final version of the Charter; 

3. directly under each section heading, in parenthesis, is the title 
of the part of the Charter in which that section appears; 

4. beneath that title are the three column headings, "Version 
No.", "Text of Provision" and "Explanatory N ates"; 

5. the versions are examined in chronological order, from first to 
last; 

6. changes in the text of a provision are highlighted either by the 
italicization of words ( where the change consists of the substi­
tution or addition of new words) or by an asterisk ( where the 
change consists of a deletion of words) ; 

7. the words "As above" in the "Text of Provision" column indi­
cate that the text of the provision in the version in question 
was identical to the text in its immediate predecessor; 

8. the words "As above" in the "Explanatory Notes" column 
of the version in question indicates that the text of those notes 
was either identical or virtually identical to the text in its im­
mediate predecessor ;41 

g. where the explanatory notes comment upon a group of sections 
( as occurs when they deal with the first of several rights in a 

4-0 Id. 
41 The test employed was whether or not the change in wording resulted in a 

change of any significance in meaning. 
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given category) such comments are reproduced only for the 
first of those sections; 

I o. section 34, which simply gives the Charter its formal title of 
the Canadian Charter of Rights and Freedoms, has been 
omitted; 

I 1. included, even though not sections of the Charter itself, are the 
preamble, section 35 ( the aboriginal rights provision) and sub­
section 52 ( 1) ( the primary clause). 

Preamble 

Version 
No. Text of Provision 

I Omitted 

II Omitted 

III Omitted 

IV Omitted 

V Whereas Canada is founded 
upon principles that recognize 
the supremacy of God and the 
rule of law: 

VI As above 

VII As above 

Section I 

Explanatory Notes 

( Guarantee of Rights & Freedoms) 

Version 
No. Text of Provision 

I 1. The Canadian Charter of 
Rights and Freedoms recognizes 
the following rights and free­
doms subject only to such reas­
onable limits as are generally 
accepted in a free and demo­
cratic society. 

II 1. The Canadian Charter of 
Rights and Freedoms guarantees 
the rights and freedoms set out 
in it subject only to such reason­
able limits as are generally ac­
cepted in a free and democratic 
society with a parliamentary sys­
tem of government. 

Explanatory Notes 

New. Section 1 expresses a con­
stitutional guarantee of the 
rights and freedoms set out in 
the Charter while at the same 
time acknowledging that such 
rights may be subject to reason­
able limits traditionally recog­
nized by the courts in a demo­
cratic society with a parliamen­
tary system of government. 
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Version 
No. 

III 

IV 

Text of Provision 

1. The Canadian Charter of 
Rights and Freedoms guarantees 
the rights and freedoms set out 
in it subject only to such reason­
able limits prescribed by law as 
can be demonstrably justified in 
a free and democratic society.* 

As above 

V As above 

VI As above 

VII As above 

Section 2 

Explanatory Notes 

This proposed amendment would 
narrow the limits that could be 
placed on the rights and free­
doms guaranteed in the Charter. 
For a right to be limited, the 
limitation would be required to 
be prescribed by law and to be 
both reasonable and capable of 
being demonstrably justified. 

This proposed amendment would 
narrow the limits that could be 
placed on the rights and free­
doms guaranteed in the Charter. 
For a right to be limited, the 
limitation would be required to 
be prescribed by law and to be 
both reasonable and capable of 
being demonstrably justified to 
the court by the authority seek­
ing to impose it. 

(Fundamental Freedoms) 

I 

II 

2. Everyone has the following 
fundamental freedoms: 
(a) freedom of conscience and 
religion; 
( b) freedom of thought, belief, 
opinion, and expression, includ­
ing freedom of the press and 
other media; and 
( c) freedom of peaceful assem­
bly and of association. 

2. Everyone has the following 
fundamental freedoms: 
(a) freedom of conscience and 
religion; 
(b) freedom of thought, belief, 
opinion and expression, includ­
ing freedom of the press and 
other media of information; and 
( c) freedom of peaceful assem­
bly and of association. 

Section 2 declares the funda­
mental freedoms of all people in 
Canada. They are, with some 
modifications, essentially the 
freedoms now found in section I 
of the Bill of Rights. In section 2 
(a) freedom of "religion" is 
expanded to include "con­
science"· 
(b) freedom of "thought", etc., 
enlarges the prior freedom of 
"speech" to encompass not only 
the right to express one's views 
but also the right to hold those 
views. It includes freedom of the 
press and modernizes that con­
cept by expressly including other 
media of information; 
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Version 
No. 

III 

IV 

Text of Provision 

2. Everyone has the following 
fundamental freedoms: 
(a) freedom of conscience and 
religion; 
(b) freedom of thought, belief, 
opinion and expression, includ­
ing freedom of the press and 
other media of information; 
( c) freedom of peaceful assem­
bly; and 
(d) freedom of association. 

2. Everyone has the following 
fundamental freedoms: 
(a) freedom of conscience and 
religion; 
(b) freedom of thought, belief, 
opinion and expression, includ­
ing freedom of press and other 
media of communication; 
( c) freedom of peaceful assem­
bly; and 
( d) freedom of association. 

V As above 

VI As above 

VII As above 

Explanatory Notes 

(c) freedom of "peaceful assem­
bly", etc., adds the qualification 
"peaceful" to the prior freedom. 

An amendment would be made 
to the French version of para­
graph (b) to make it clear that 
the paragraph relates to more 
than major media of informa­
tion. Paragraph ( c) would be 
divided into two paragraphs to 
make it clear that the freedoms 
contained therein are separate 
freedoms. These freedoms are 
expressed separately in the In­
ternational Covenant on Civil 
and Political Rights. 

The word "communication" 
would replace the word "infor­
mation" to ensure that the para­
graph encompasses the dissem­
ination not only of information 
but also of ideas and opinions. 
Paragraph ( c) would be divided 
into two paragraphs to make it 
clear that the freedoms con­
tained therein are separate free­
doms and need not exist in con­
junction. These freedoms are 
expressed separately in the In­
ternational Covenant on Civil 
and Political Rights. 

Section 3 

(Democratic Rights) 

I 3. Every citizen of Canada has, 
without unreasonable distinction 
or limitation, the right to vote 
in an election of members of the 
House of Commons or of a legis­
lative assembly and to be quali­
fied for membership therein. 

II As above Sections 3-5. These sections de­
clare certain rights that are fun­
damental to the continued exis­
tence of a free and democratic 
parliamentary system. 

New. Section 3 would ensure the 
right of citizens to vote and be­
come members of legislative bod­
ies. 
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Version 
No. 

III 

IV 

Text of Provision 

As above 

3. Every citizen in Canada has* 
the right to vote in an election 
of members of the House of 
Commons or of a legislative as­
sembly and to be qualified for 
membership therein. 

V As above 

VI As above 

VII As above 

Explanatory N ates 

An amendment to the French 
version would make it clear that 
the right to vote and the right 
to be qualified for membership 
in a legislative body are separate 
rights. 

The qualifying words "without 
unreasonable distinction or limi­
tation" would be deleted as un­
necessary so that any limitation 
of the right to vote would be 
subject to the same test as a 
limitation of any other right, 
namely, the test set out in sec­
tion 1. 

Section 4 

(Democratic Rights) 

I 4. ( 1) No House of Commons 
and no legislative assembly shall 
continue for longer than five 
years from the date of the return 
of the writs for the election of 
its members. 

II 

( 2) In time of real or appre­
hended war, invasion or insur­
rection, a House of Commons 
may be continued by Parliament 
and a legislative assembly may 
be continued by the legislature 
beyond the period of five years, 
if such continuation is not op­
posed by the votes of more than 
one-third of the members of the 
House of Commons or the legis­
lative assembly, as the case may 
be. 

4. ( 1) No House of Commons 
and no legislative assembly shall 
continue for longer than five 
years from the date fixed for the 
return of the writs at a general 
election of its members. 

42 S. 50 of the B.N.A. Act reads as follows: 

Section 4 would modify section 
50 of the B.N.A. Act42 and sim­
ilar provisions in provincial con­
stitutions in respect of the dura­
tion of the House of Commons 
and the legislative assemblies 

50. Every House of Commons shall ~ontinue for five years from the day 
of the Return of the Writs for choosing the House (subject to be sooner 
dissolved by the Governor General), and no longer. 
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Version 
No. 

III 

IV 

Text of Provision 

(2) In time of real or appre­
hended war, invasion or insur­
rection, a House of Commons 
may be continued by Parliament 
and a legislative assembly may 
be continued by the legislature 
beyond *five years if such con­
tinuation is not opposed by the 
\'otes of more than one-third of 
the members of the House of 
Commons or the legislative as­
sembly, as the case may be. 

As above 

As above 

V As above 

VI As above 

VII As above 

Explanatory Notes 

and would combine the sub­
stance of those provisions with 
part of section 91, class I of the 
B.N.A. Act.•S It would guaran­
tee federal and provincial elec­
tions at least once every five 
,years ( except in time of real or 
apprehended war, invasion or 
~nsurrection) . ( Section 91, class 
I would be repealed by section 
5 I of Schedule B.) 44 

An amendment to the French 
version would remove any doubt 
as to the precise date from 
which the period of five years 
is to be computed. 

As above 

Section 5 

(Democratic Rights) 

I 5. There shall be a sitting of 
Parliament and of each legisla­
ture at least once in every year 
and not more than twelve 
months shall intervene between 
sittings. 

43 S. 9 I (I) empowered Parliament to make laws in relation to: 
I. The amendment from time to time of the Constitution of Canada, 
except as regards matters coming within the classes of subjects by this Act 
assigned exclusively to the Legislatures of the provinces, or as regards rights 
or privileges by this or any other Constitutional Act granted or secured 
to the Legislature or the Government of a province, or to any class of 
persons with respect to schools or as regards the requirements that there 
shall be a session of the Parliament of Canada at least once each year, 
and that no House of Co=ons shall continue for more than five years 
from the day of the return of the Writs for choosing the House: provided, 
however, that a House of Co=ons may in time of real or apprehended 
war, invasion or insurrection be continued by the Parliament of Canada if 
such continuation is not opposed by the votes of more than one-third of 
the members of such House. 

44 Now s. 53 of Schedule B of the Constitution Act, 1982. 
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Version 
No. 

II 

Text of Provision 

5. There shall be a sitting of 
Parliament and of each legisla­
ture at least once every twelve 
months. 

III As above 

IV As above 

V As above 

VI As above 

VII As above 

Explanatory Notes 

Section 5 would modify section 
20 of the B.N.A. Act45 and sim­
ilar provisions in provincial con­
stitutions in respect of sittings of 
Parliament and the legislatures. 
It would require at least one 
sitting of those bodies every 
twelve months. 

Section 6 

(Mobility Rights) 

I 16. ( 1) Every citizen of Canada 
has the right to enter, remain in 
and leave Canada. 

II 

(2) Every citizen of Canada and 
every person who has the status 
of a permanent resident has the 
right 

(a) to move to and take up 
residence in any province; and 

(b) to acquire and hold 
property in, and to pursue the 
gaining of a livelihood in any 
province. 

( 3) The rights specified in sub­
section ( 2) are subject to any 
laws or practices of general ap­
plication in force in a province 
other than those that discrim­
inate among persons primarily 
on the basis of province of pres­
ent or previous residence. 

6. ( 1) Every citizen of Canada 
has the right to enter, remain in 
and leave Canada. 

(2) Every citizen of Canada and 
every person who has the status 
of a permanent resident of Can­
ada has the right 

45 S. 20 read as follows: 

Section 6 would recognize three 
rights. The first right is that of 
a citizen to enter, remain in and 
leave Canada. The other rights 
are those of a citizen or perma­
nent resident, firstly, to move to 
and to take up residence in any 

20. There shall be a Session of the Parliament of Canada once at least in 
every Year so that twelve months shall not intervene between the last 
sitting of the Parliament in one session and its first sitting in the next 
session. 
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(a) to move to and take up 
residence in any province ; and 

* ( b) to pursue the gaining of 
a livelihood in any province. 

( 3) The rights specified in sub­
section ( 2) are subject to 

(a) any laws or practices of 
general application in force in a 
province other than those that 
discriminate among persons pri­
marily on the basis of province 
of present or previous residence; 
and 

,(b) any laws providing for 
reasonable residency require­
ments as a qualification for the 
receipt of publicly provided so­
cial services. 

III .-\s above 

IV As above 

V As above 

VI 6. ( 1) Every citizen of Canada 
has the right to enter, remain 
in and leave Canada. 

(2) Every citizen of Canada and 
every person who has the status 
of a permanent resident of Can­
ada has the right 

(a) to move to and take up 
residence in any province; and 

( b) to pursue the gaining of 
a livelihood in any province. 

( 3) The rights specified in sub­
section ( 2) are subject to 

(a) any laws or practices of 
general application in force in a 
province other than those that 
discriminate among persons pri­
marily on the basis of province 
of present or previous residence; 
and 

(b) any laws providing for 
reasonable residency require­
ments as a qualification for the 
receipt of publicly provided so­
cial services. 

(4) Subsections (2) and (3) do 
not preclude any law, program 
or activity that has as its object 
the amelioration in a province 
of conditions of individuals in 
that province who are socially or 
economically disadvantaged if 
the rate of employment in that 
province is below the rate of 
employment in Canada. 

VII As above 

province and, secondly, to seek 
a livelihood in any province, 
without discrimination based on 
provincial boundaries. These 
last two rights would be subject 
to the same general laws as are 
applicable to residents of that 
province ( e.g. laws respecting 
the payment of taxes and the 
terms and conditions of employ­
ment) and to laws specifying 
reasonable residence require­
ments for newcomers as a con­
dition for receiving public social 
services. 
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Version 
No. 

Section 7 

(Legal Rights) 

Text of Provision 

I 6. Everyone has the right to life, 
liberty and security of the per­
son and the right not to be de­
prived thereof except by due 
process of law. 

II 7. Everyone has the right to life, 
liberty and security of the person 
and the right not to be deprived 
thereof except in accordance 
with the principles of funda­
mental justice. 

III As above 

IV As above 

V As above 

VI As above 

VII As above 

Section 8 

(Legal Rights) 

I 7. Everyone has the right to 
be secure against unreasonable 
search and seizure. 

II 8. Everyone has the right not to 
be subjected to search or seizure 
except on grounds, and in ac­
cordance with procedures, estab­
lished by law. 

48 Now s. 32. 

Explanatory Notes 

Sections 7-14. These sections set 
out basic legal rights in Canada. 
Some of these rights are now 
recognized in the Bill of Rights 
and others would be recognized 
for the first time in this Act. Of 
,the latter, some now find expres­
sion in the International Cov­
enant on Civil and Political 
Rights (the U.N. Covenant) to 
,which Canada became a party in 
1976. All rights would have im­
mediate application except for 
the non-discrimination rights 
which would begin to apply 
,three years later. ( See the ex­
planatory note for section 29.)Ml 
7. This provision derives from 
section 1 of the Bill of Rights 
with some modification in word­
ing.47 

New. This provmon derives in 
part from the U.N. Covenant. 

47 The language of s. 1 (a) of the. Bill of Rights is as follo'Ys: "the right of the 
individual to life, liberty, secunty of the person and enJoyment of property, 
and the right not to be deprived thereof except by due process of law". 
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Version 
No. 

III 

IV 

Text of Provision 

8. Everyone has the right to 
be secure against unreasonable 
search and seizure. 

8. Everyone has the right to 
be secure against unreasonable 
search or seizure. 

V As above 

VI As above 

VII As above 

Section 9 

(Legal Rights) 

I 8. Everyone has the right not to 
be arbitrarily detained or im­
prisoned. 

II 

III 

IV 

9. Everyone has the right not 
to be detained or imprisoned ex­
cept on grounds, and in accord­
ance with procedures, established 
by law. 

g. EYeryone has the right not 
to be arbitrarily detained or im­
prisoned. 

As above 

V As above 

VI As above 

VII As above 

Section 10 

(Legal Rights) 

I 10. Everyone has the right on 
arrest or detention 
(a) to be informed promptly of 
the reasons therefor; 
(b) to retain and instruct coun­
sel without delay; and 

Explanatory Notes 

The right to be secure against 
search and seizure would be sub­
ject to the test of whether the 
search or seizure is reasonable 
as opposed to whether it is pro­
,vided for by law. 

As above 

This prov1s1on derives from 
paragraph 2 (a) of the Bill of 
Rights.4s 

The right not to be detained or 
imprisoned would be subject to 
,the test of whether the detention 
or imprisonment is arbitrary 
rather than whether it is pro­
vided for by law. 

As above 

48 The language of s. 2 (a) of the Bill of Rights is in terms of precluding any 
law of Canada from being "construed or applied so as to ... authorize or 
effect the arbitrary detention, imprisonment or exile of any person". 
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Version 
No. Text of Provision Explanatory Notes 

II 

III 

IV 

( c) to the remedy by way of 
habeas corpus for the detenni­
nation of the validity of the 
detention and for release if the 
detention is not lawful. 

10. Everyone has the right on 
arrest or detention 
(a) to be informed promptly of 
the reasons therefor; 
(b) to retain and instruct coun­
sel without delay; and 
( c) to have the validity of the 
detention determined by way of 
habeas corpus and to be released 
if the detention is not lawful. 

10. Everyone has the right on 
arrest or detention 
(a) to be informed promptly of 
the reasons therefor; 
(b) to retain and instruct coun­
sel without delay and to be in­
formed of that right; and 
( c) to have the validity of the 
detention determined by way of 
habeas corpus and to be released 
if the detention is not lawful. 

As above 

V As above 

VI As above 

VII As above 

Section 11 

(Legal Rights) 

11. Anyone charged with an 
offence has the right 
(a) to be informed promptly of 
the specific offence; 

The provisions on arrest and de­
tention are in essence the same 
as those set out in paragraph 
2 ( c) of the Bill of Rights. 49 

An amendment would be made 
iin the French version of para­
graph 10 (a) to better express 
the intent of the paragraph. 
Paragraph lO(b) would be 
amended to include, with the 
right to retain counsel, an ad­
ditional right to be informed of 
that right. 

Paragraph lO(b) would be 
amended to include, with the 
right to retain counsel, an ad­
ditional right to be informed by 
the custodial official of that right 
to counsel. 

49 The language of s. 2 ( c) of the Bill of Rights is in terms of not depriving 
a person who has been arrested or detained 

(i) of the right to be informed promptly of the reason for his arrest or 
detention, 
(ii) of the right to retain and instruct counsel without delay, or 
(iii) of the remedy by way of ha?,eas corP?fs for the d~terI?ination of the 
vadility of his detention and for his release if the detention 1s not lawful. 
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Version 
No. Text of Provision 

I (b) to be tried within a reason­
able time; 

II 

( c) to be presumed innocent un­
til proven guilty according to 
law in a fair and public hearing 
by an independent and impar­
tial tribunal; 
( d) not to be denied reasonable 
bail without just cause; 
( e) not to be found guilty on 
account of any act or omission 
that at the time of the act or 
omission did not constitute an 
offence; 
(f) not to be tried or punished 
more than once for an offence of 
which he or she has been finally 
convicted or acquitted; and 
(g) to the benefit of the lesser 
punishment where the punish­
ment for an offence of which he 
or she has been convicted has 
been varied between the time of 
commission and the time of sen­
tencing. 

14. A witness has the right not 
to be compelled to testify if de­
nied the right to consult coun­
sel. 

11. Anyone charged with an of­
fence has the right 
(a) to be informed promptly of 
the specific offence; 
(b) to be tried within a reason­
able time; 
( c) to be presumed innocent 
until proven guilty according to 
law in a fair and public hearing 
by an independent and impartial 
tribunal; 
(d) not to be denied reasonable 
bail except on grounds, and in 
accordance with procedures, es­
tablished by law; 
(e) not to be found guilty on 
account of any act or omission 
that at the time of the act or 
omission did not constitute an 
offence; 

Explanatory Notes 

Paragraphs 11 (c) and (d) 
would assure rights of an ac­
cused in criminal and penal pro­
ceedings at present found in 
paragraphs 2 ( e) and (f) of the 
Bill of Rights. 50 Paragraphs 
ll(a), (b), (e), (f) and (g) 
would assure new rights of an 
accused in such proceedings 
and are drawn from similar pro­
visions now found in the U.N. 
Covenant. 

5-0 S. 2 ( e) of the Bill of Rights protects "the right to a fair hearing in accord­
ance with the principles of fundamental justice for the determination of his 
rights and obligations". S. 2 (f) grants to "a person charged with a criminal 
offence" the right "to be presumed innocent until proved guilty according 
to law in a fair and public hearing by an independent and impartial tribunal" 
and the right not to be denied "reasonable bail without just cause". 
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Version 
No. 

III 
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Text of Provision 

(f) not to be tried or punished 
more than once for an offence of 
which he or she has been finally 
convicted or acquitted; and 
( g) to the benefit of the lesser 
punishment where the punish­
ment for an offence of which he 
or she has been convicted has 
been varied between the time of 
cO'mmission and the time of sen­
tencing. 

*(Section 14 omitted.) 

11. Any person charged with an 
offence has the right 
(a) to be informed promptly of 
the specific offence; 
( b) to be tried within a reason­
able time; 
( c) not to be compelled to be a 
witness in proceedings against 
that person in respect of the 
offence; 
(d) to be presumed innocent un­
til proven guilty according to 
law in a fair and public hearing 
by an independent and impartial 
tribunal; 
( e) not to be denied reasonable 
bail without just cause; 
(f) except in the case of an of­
fence under military law tried 
before a military tribunal, to the 
benefit of trial by jury where 
the maximum punishment for 
the offence is imprisonment for 
five years or a more severe pun­
ishment; 
(g) not to be found guilty on 
account of any act or omission 
that at the time of the act or 
omission did not constitute an 
offence under Canadian or in­
ternational law; 
(h) if finally convicted or ac­
quitted of the offence in Canada, 
not to be tried for it again and, 
if so convicted, not to be pun­
ished for it more than once; 
and 

Explanatory Notes 

The following paragraphs of sec­
tion 11 would be amended as 
follows: 
(c) This new paragraph would 
state the right of an accused not 
to be called as a witness in pro­
ceedings against the accused, a 
right at present reflected in the 
Canadian Bill of Rights,51 

,(e) The present paragraph (d) 
would be amended so that the 
right to reasonable bail would 
be subject to the test of whether 
any denial of bail is for just 
cause rather than whether it is 
provided for by law. 
(f) This new paragraph would 
provide a constitutional right to 
trial by jury in respect of serious 
offences, other than those under 
military law that are tried before 
a military tribunal. (Murder, 
,rape and manslaughter cannot 
be tried in Canada before a 
military tribunal.) 
(g) and (h) The present para­
graphs (e) and (f) would be 
amended to make it clear that 
the rights set out in those para­
graphs would not be interpreted 
to preclude the prosecution in 
Canada of a person for crimes 
recognized by international law 
at the time of their commission. 
(h) and (i) A technical amend­
ment to paragraphs (h) and (i), 
the present paragraphs (f) and 

51 Reference is made here to s. 2 ( d) of the Bill of Rights which protects a 
person from being compelled by "a court, tribunal, commission, board or 
other authority to give evidence if he is denied counsel, protection against 
self crimination or other constitutional safeguards". 
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Version 
No. 

IV 

Text of Provision 

(i) if convicted of the offence 
and if the punishment for the 
offence has been varied between 
the time of commission and the 
time of sentencing, to the bene­
fit of the lesser punishment. 

11. Any person charged with an 
offence has the right 
(a) to be informed without un­
reasonable delay of the specific 
offence; 
(b) to be tried within a reason­
able time; 
( c) not to be compelled to be a 
witness in proceedings against 
that person in respect of the 
offence; 
( d) to be presumed innocent 
until proven guilty according to 
law in a fair and public hearing 
by an independent and impar­
tial tribunal; 
( e) not to be denied reasonable 
bail without just cause; 
( f) except in the case of an of­
fence under military law tried 
before a military tribunal, to the 
benefit of trial by jury where 
the maximum punishment for 
the offence is imprisonment for 
five years or a more severe pun­
ishment; 
(g) not to be found guilty on 
account of any act or omission 
unless, at the time of the act or 
omission, it constituted an of­
fence under Canadian or inter­
national law or was criminal 
according to the general princi­
ples of law recognized by the 
community of nations; 
(h) if finally *acquitted of the 
offence, not to be tried for it 
again and, if finally found guilty 
and punished for the offence, 
not to be tried or punished for 
it again; and 
(i) if found guilty of the offence 
and if the punishment for the 
offence has been varied between 
the time of commission and the 
time of sentencing, to the bene­
fit of the lesser punishment. 

V As above 

VI As above 

VII As above 

Explanatory N ates 

(g), would permit the deletion 
of the words "he or she" and 
clarify those paragraphs. 

,The following paragraphs of sec­
tion 11 would be amended as 
follows: '· 
,(a) Paragraph (a) would be 
amended to better express the 
intent that an accused must be 
informed of the offence charged 
at the earliest possible time. This 
time may vary depending on 
whether the accused is arrested 
or served with a summons. 
( c) As above. 
( e) As above. 
(f) As above. 
(g) and (h) The [Version II] 
paragraphs (e) and (f) would 
be amended to make it clear 
that the rights set out in those 
paragraphs (protection against 
retroactive offences and double 
jeopardy) apply not only to of­
fences under domestic law but 
also to offences recognized by 
international law, or acts or 
omissions recognized internation­
ally as being criminal, at the 
time of their co=ission. 
(h) and (i) As above. 
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Version 
No. 

I 

II 

Section 12 

(Legal Rights) 

Text of Provision 

12. Everyone has the right not 
to be subjected to any cruel and 
unusual treatment or punish­
ment. 

As above 

III As above 

IV As above 

V As above 

VI As above 

VII As above 

I 

II 

III 

IV 

Section 13 
(Legal Rights) 

13. A witness has the right when 
compelled to testify not to have 
any evidence so given used 
against him or her in any sub­
sequent proceedings, except a 
prosecution for perjury or the 
giving of contradictory evidence. 

13. A witness has the right when 
compelled to testify not to have 
any incriminating evidence so 
given used to incriminate him 
or her in any other proceedings, 
except a prosecution for perjury 
or for the giving of contradictory 
evidence. 

13. A witness who testifies in 
any proceedings has the right 
not to have any incriminating 
evidence so given used to in­
criminate that witness in any 
other proceedings, except in a 
prosecution for perjury or for 
the giving of contradictory evi. 
dence. 

As above 

V As above 

VI As above 

VII As above 

Explanatory Notes 

This provmon derives from 
paragraph 2 (b) of the Bill of 
Rights. 52 

The protection against self.crim­
ination is an elaboration of the 
right now provided in paragraph 
2 ( d) of the Bill of Rights.5s 

This amendment would make it 
clear that the protection against 
self-crimination applies to a 
voluntary witness as well as to 
one who is compelled to testify. 
It would also replace "he or 
she" by the generic word "wit­
ness". 

As above 

52 The language of s. 2 (b) of the Bill of Rights is in terms of prohibiting "the 
imposition of cruel and unusual treatment or punishment". 

53 The language of s. 2(d) of the Bill of Rights is reproduced supra, note 51. 
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Version 
No. 

Section 14 

(Legal Rights) 

Text of Provision 

I 15. A party or witness has the 
right to the assistance of an in­
terpreter if that person does not 
understand or speak the lan­
guage in which the proceedings 
are conducted. 

II 14. A party or witness in any 
proceedings who does not under­
stand or speak the language in 
which the proceedings are con­
ducted has the right to the as­
sistance of an interpreter. 

III As above 

IV 14. A party or witness in any 
proceedings who does not under­
stand or speak the language in 
which the proceedings are con­
ducted or who is deaf has the 
right to the assistance of an 
interpreter. 

V As above 

VI As above 

VII As above 

Explanatory Notes 

This provmon derives from 
paragraph 2(g) of the Bill of 
Rights.M 

This amendment would make it 
clear that a deaf party or wit­
ness in any legal proceedings has 
the right to the assistance of an 
interpreter. 

Section 15 

(Equality Rights) 

I 17. ( 1) Everyone has the right 
to equality before the law and to 
equal protection of the law with­
out discrimination because of 
race, national or ethnic origin, 
colour, religion, age or sex. 

( 2) This section does not pre­
clude any programme or activity 
that has as its object the amel­
ioration of conditions of disad­
vantaged persons or groups. 

54 S. 2 (g) of the Bi!\ of Rights spe3:ks o~ the ~ght of _a :person "to t~e assi~tance 
of an interpreter m any proceedings m which_ h_e 1s mvolved or m w~ch he 
is a party or a witness, before a court, comIIllss10r:i, boa~d or other tnbu;11al, 
if he does not understand or speak the language m which such proceedmgs 
are conducted". 

Bruce Porter
Line
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Version 
No. 

II 

III 

IV 

15. (1) Everyone has the right 
to equality before the law and 
to the equal protection of the 
law without discrimination be­
cause of race, national or ethnic 
origin, colour, religion, age or 
sex. 

( 2 ) This section does not pre­
clude any program or activity 
that has as its object the amel­
ioration of conditions of disad­
vantaged persons or groups. 

15. ( 1) Every individual is equal 
before and under the law and 
has the right to the equal pro­
tection and equal benefit of the 
law without discrimination and, 
in particular, without discrimi­
nation based on race, national or 
ethnic origin, colour, religion, 
sex or age. 

( 2) Subsection ( 1) does not pre­
clude any law, program or ac­
tivity that has as its object the 
amelioration of conditions of 
disadvantaged individuals or 
groups including those that are 
disadvantaged because of race, 
national or ethnic origin, colour, 
religion, sex or age. 

15. ( 1) Every individual is equal 
before and under the law and 
has the right to the equal pro­
tection and equal benefit of the 
law without discrimination and, 

Explanatory Notes 

The guarantee of the right to 
equality before the law and to 
.the equal protection of the law 
without discrimination based on 
race, national or ethnic origin, 
colour, religion, age or sex de­
rives essentially from Section 1 
of the Bill of Rights except for 
ethnic origin and age which are 
new. 55 Subsection (2) would en­
sure that "affirmative action" 
programs for disadvantaged 
groups will not be prohibited 
even though such programs may 
discriminate among persons. Sec­
tion 15 would not have appli­
catiton until three years after 
the coming into force of this 
Act. ( See the explanatory note 
for Section 29.) 56 

( 1 ) The word "everyone" would 
be replaced by the words "every 
individual" to make it clear that 
this right would apply to natural 
persons only. The addition of 
the words "and under" the law 
after "before" would ensure that 
the right to equality would apply 
in respect of the substance as 
well as the administration of the 
law. The addititon of the words 
"and equal benefit" of the law 
after "protection" would extend 
the right to ensure that people 
enjoy equality of benefits as well 
as the protection of the law. 
Certain proscribed grounds of 
discrimination would be listed in 
the section. However, those 
grounds would not be exhaus­
tive. 

( 2) This subsection would make 
it clear that affirmative action 
programs would be permitted in 
respect of individuals or groups 
that are disadvantaged on any 
grounds including those listed 
therein. 

The grounds of discrimination 
listed in the section would be 
enlarged to include mental and 
physical disability. Otherwise as 
above. 

55 S. 1 (b) of the Bill of Rights reads as follows: "(b) the right of the individual 
to equality before the law and the protection of the law". 

56 Now s. 32. 

Bruce Porter
Line
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Version 
No. Text of Provision 

in particular, without discrimi­
nation based on race, national 
or ethnic origin, colour, religion, 
sex, age or mental or physical 
disability. 

(2) Subsection ( 1) does not 
preclude any law, program or 
activity that has as its object the 
amelioration of conditions of 
disadvantaged individuals or 
groups including those that are 
disadvantaged because of race, 
national or ethnic origin, colour, 
religion, sex, age or mental or 
physical disability. 

V As above 

VI As above 

VII As above 

Section 16 

Explanatory Notes 

As above 

( Official Languages) 

I 18. ( 1) English and French are 
the official languages of Canada 
and have equality of status and 
equal rights and privileges as to 
their use in all institutions of 
the Parliament and Government 
of Canada. 

II 

( 2 l In addition, English and 
French have the status set forth 
in this Charter, which does not 
limit the authority of Parliament 
or a legislature to extend the 
status or use of the two lan­
guages or either of them. 

16. ( 1) English and French are 
the official languages of Canada 
and have equality of status and 
equal rights and privileges as to 
their use in all institutions of the 
Parliament and government of 
Canada. 

(2) Nothing in this Charter lim­
its the authority of Parliament 
or a legislature to extend the 
status or use of English and 
French or either of those lan­
guages. 

Sections 16-22. These sections 
would give constitutional equal­
ity of status to English and 
French and recognize language 
rights at the federal level. 

16. ( 1) New. Subsection 16 ( 1) 
declares English and French to 
be the official languages of Can­
ada and would recognize their 
equality of status and use in all 
institutions of the Parliament 
and government of Canada. It 
derives from section 2 of the 

Bruce Porter
Line
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Version 
No. 

III 

IV 

Text of Provision 

16. ( 1) English and French are 
the official languages of Canada 
and have equality of status and 
equal rights and privileges as to 
their use in all institutions of the 
Parliament and government of 
Canada. 

(2) English and French are the 
official languages of New Bruns­
wick and have equality of status 
and equal rights and privileges 
as to their use in all institutions 
of the legislature and govern­
ment of New Brunswick. 

(3) Nothing in this Charter lim­
its the authority of Parliament 
or a legislature to advance the 
equality of status or use of Eng­
lish and French.* 

As above 

V As above 

VI As above 

VII As above 

Section 17 

Explanatory Notes 

Official Languages Act of Can­
ada. 57 

(2) New. Subsection (2) antici­
pates legislation by Parliament 
and the legislatures to extend 
the status of English and French 
beyond that specified in the 
Charter. 

Sections 16 to 20: In each of 
those sections, a new subsection 
( 2) would make the language 
rights provided for in the Char­
ter applicable to New Brunswick. 
Similar rights are now provided 
for by the law of that province. 

-( 2) This subsection would con­
firm that English and French are 
the official languages in New 
Brunswick and provide for their 
equality of status and use in 
provincial institutions. 

( 3) The present subsection 
16 ( 2) would be amended to re­
flect more correctly the objective 
of advancing the equality of 
English and French. 

As above 

( Official Languages) 

I 19. ( 1) Everyone has the right 
to use English or French in any 
debates and other proceedings 
of Parliament. 

(2) Everyone has the right to 
use English or French in the 
debates of the legislature of any 
province. 

57 s 2 of the Official Languages Act, R.S.C. 1970, c. 0-2 reads as follows: 
• 2 The English and French languages are the official languages of Canada 
f~r all purposes ~f the Parliament and Gov:ernment of (!a?ada, and posse~s 
and enjoy equality of status and equal nghts and pnv1leges as to thelf 
use in all the institutions of the Parliament and Government of Canada. 
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Version 
No. 

II 

III 

IV 

Text of Provision 

17. Everyone has the right to use 
English or French in any debates 
and other proceedings of Par­
liament. 

*(Subsection (2) omitted.) 

17. ( 1) Everyone has the right 
to use English or French in any 
debates and other proceedings of 
Parliament. 
(2) Everyone has the right to 
use English or French in any 
debates and other proceedings of 
the legislature of New Bruns­
wick. 

As above 

V As above 

VI As above 

VII As above 

Section 18 

Explanatory Notes 

The right to use English and 
French in debates of Parliament 
is provided for in section 133 
of the B.N.A. Act.58 The Char­
ter would extend the right to 
cover other proceedings ( e.g. 
Parliamentary committees). 

·( 2) This subsection would con­
firm a right to use both official 
languages in the legislature of 
New Brunswick. 

As above 

( Official Languages) 

I 20. ( 1) The statutes, records and 
journals of Parliament shall be 
printed and published in Eng­
lish and French. 

II 

( 2) The statutes, records and 
journals of the legislatures of 
Ontario, Quebec, New Bruns­
wick and Manitoba shall be 
printed and published in English 
and French. 

18. The statutes, records and 
journals of Parliament shall be 
printed and published in Eng­
lish and French and both lan­
guage c·ersions are equally au­
thoritative. 

*(Subsection (2) omitted.) 

58 S. 133 of the B.N.A. Act reads as follows: 

The requirement in Section 18 
to print and publish federal 
6tatutes, etc., in English and 
French derives from section 133 
of the B.N.A. Act.59 The section 
would also ensure that both lan­
guage versions are equally au­
thoritative. 

133. Either the English or the French Language may be used by any 
Person in the Debates of the Houses of the Parliament of Canada and of 
the Houses of the Legislature of Quebec; and both those Languages shall 
be used in the respective Records and Journals of those Houses; and either 
of those Languages may be used by any Person or in any Pleading or 
Process in or issuing from any Court of Canada established under this Act, 
and in or from all or any of the Courts of Quebec. 
The Acts of the Parliament of Canada and of the Legislature of Quebec 
shall be printed and published in both those Languages. 

59 S. 133 of the B.N.A. Act is reproduced id. 
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Version 
No. 

III 

IV 

Text of Provision 

18. (1) The statutes, records 
and journals of Parliament shall 
be printed and published in 
English and French and both 
language versions are equally 
authoritative. 
( 2) The statutes, records and 
journals of the legislature of 
New Brunswick shall be printed 
and published in English and 
French and both language ver­
sions are equally authoritative. 

As above 

V As above 

VI As above 

VII As above 

Section 19 

Explanatory Notes 

18. (2) This subsection would 
confirm the right to use English 
and French in the statutes and 
records of the New Brunswick 
legislature. 

As above 

( Official Languages) 

I 21. ( 1) Either English or French 
may be used by any person in, or 
in any pleading or process in or 
issuing from, the Supreme Court 
of Canada or any court estab­
lished by Parliament. 

II 

so Id. 

(2) Either English or French 
may be used by any person in, 
or in any pleading or process in 
or issuing from, any court of 
Ontario, Quebec, New Bruns­
wick or Manitoba. 
( 3) Either English or French 
may be used by any person in, 
or in any pleading or process in 
or issuing from, any court of a 
province not referred to in sub­
section ( 2), to the greatest ex­
tent practicable accordingly as 
the legislature prescribes. 
( 4) Nothing in this section pre­
cludes the making of such rules 
by any competent body or au­
thority for the orderly imple­
mentation and operation of this 
section. 

19. Either English or French 
may be used by any person in, 
or in any pleading in or process 
issuing from, *any court estab­
lished by Parliament. 

*(Subsections (2), (3) and (4) 
are omitted.) 

This section would confirm the 
right to use both English and 
French in all courts established 
by Parliament. It derives from 
section 133 of the B.N.A. Act.so 



Version 
No. 

III 

IV 

V 
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Text of Provision 

19. ( 1) Either English or French 
may be used by any person in 
or in any pleading in or proce~ 
issuing from, any court estab­
lished by Parliament. 

(2) Either English or French 
may be used by any person in, 
or any pleading in or process 
issuing from, any court of New 
Brunswick. 

As above 

As above 

Explanatory Notes 

( 2) This subsection would con­
firm the right to use English 
and French in the courts of New 
Brunswick. 

As above 

VI As above 

VII As above 

I 

II 

Section 20 

( Official Languages) 

22. ( 1) Any member of the pub-
lic in Canada has the right to 
communicate with and to receive 
services from any head or cen-
tral office of an institution of 
the Parliament or Government 
of Canada in English or French, 
and has the same right with re-
spect to any other office of any 
such institution where that office 
is located within an area of Can-
ada in which it is determined, 
in such manner as may be pre­
scribed or authorized by Parlia-
ment, that a substantial number 
of persons within the population 
use that language. 

( 2 ) Any member of the public 
in a province has the right to 
communicate with and to re­
ceive services from any head, 
central or principal office of an 
institution of the legislature or 
government of the province in 
English or French to the great­
est extent practicable accord­
ingly as the legislature prescribes. 

20. Any member of the public in 
Canada has the right to commu­
nicate with, and to receive avail­
able services from, any head or 
central office of an institution 
of the Parliament or government 
of Canada in English or French, 
as he or she may choose, and has 
the same right with respect to 

Section 20 would assure to mem­
bers of the public the right, in 
specified circumstances, to use 
either English or French in 
communications with, and in re­
ceiving services from, institutions 
of the Parliament and govern­
ment of Canada. The section de­
rives in part from sections 9 and 



44 U.B.C, LAW REVIEW CHARTER EDITION 

Version 
No. 

III 

TV 

Text of Provision 

any other office of any such in­
stitution where that office is lo­
cated within an area of Canada 
in which it is determined, in 
such manner as may be pre­
scribed or authorized by Parlia­
ment, that a substantial number 
of persons within the population 
use that language. 

*(Subsection (2) omitted.) 

20. ( 1) Any member of the pub­
lic in Canada has the right to 
communicate with, and to re­
ceive available services from, 
any head or central office of an 
institution of the Parliament or 
government of Canada in Eng­
lish or French, *and has the 
same right with respect to any 
other office of any such institu­
tion where 

(a) there is a significant de­
mand for communications with 
and services from that office in 
such language; or 

(b) due to the nature of the 
office, it is reasonable that com­
munications with and services 
from that office be available in 
both English and French. 

( 2) Any member of the pub­
lic in New Brunswick has the 
right to communicate with, and, 
to receive available services from 
any office of an institution of the 
legislature or government of 
New Brunswick in English or 
French. 

As above 

V As above 

VI As above 

VII As above 

Section 21 

Explanatory Notes 

10 of the Official Languages Act 
of Canada.61 

,( 1) This amendment would 
leave to the courts rather than 
to Parliament the ultimate de­
termination as to whether other 
federal offices should provide bi­
lingual services. The test for the 
provision of services in English 
or French would be based on a 
significant demand for services 
in the language rather than on 
the number of persons in the 
area using the language. The 
amendment would also require 
the provision of services where 
there is a reasonable require­
ment for such services (e.g. at a 
customs port of entry or an air­
port). 

,(2) This subsection would con­
firm the right of the public to 
use either English or French in 
communications with and in re­
ceiving services from New Bruns­
wick provincial institutions. 

As above 

( Official Languages) 

I 30. Nothing in sections 19 to 21 
abrogates or derogates from any 
right, privilege or ob!igation 
with respect to the English and 

61 Because of their length, these sections are not reproduced here. Readers are 
referred to the Official Languages Act, supra, note 57. 



1982 INTERPRETING THE CHARTER 45 

Version 
No. 

II 

Text of Provision 

French languages, or either of 
them, that exists or is contin­
ued by virtue of any provision 
of the Constitution of Canada. 

21. Nothing in sections 16 to 20 
abrogates or derogates from any 
right, privilege or obligation 
with respect to the English and 
French languages, or either of 
them, that exists or is continued 
by virtue of any other provision 
of the Constitution of Canada. 

III As above 

IV As above 

V As above 

VI As above 

VII As above 

Section 22 

Explanatory Notes 

,By section 21, existing language 
protection provided for by the 
present Constitution ( e.g. the 
protection set out in section 133 
of the B.N.A. Act and section 
23 of the Manitoba Act, 1870)6~ 
would be continued. 

( Official Languages) 

I 23. Nothing in sections 18 to 22 
abrogates or derogates from any 
legal or customary right or priv­
ilege acquired or enjoyed either 
before or after the commence­
ment of this Charter with re­
spect to any language that is 
not English or French. 

II 22. Nothing in sections 16 to 20 
abrogates or derogates from any 
legal or customary right or priv­
ilege acquired or enjoyed either 
before or after the coming into 
force of this Charter with re-
spect to any language that is 
not English or French. 

III As above 

IV As above 

V As above 

VI As above 

VII As above 

New. This section would pre­
serve existing rights and privi­
leges relating to languages other 
than English and French. 

62 S. 133 is reproduced supra, note 58. The language of s. 23 of the Manitoba 
Act, 1870, is very similar. 
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Section 23 

(Minority Language Educational Rights) 

Version 
No. Text of Provision 

I 24. ( 1 ) Citizens of Canada in a 
province who are members of an 
English-speaking or French­
speaking minority population of 
that province have a right to 
have their children receive their 
education in their minority lan­
guage at the primary and sec­
ondary school level wherever the 
number of children of such citi­
zens resident in an area of the 
province is sufficient to warrant 
the provision out of public funds 
of minority language education 
facilities in that area. 

II 

( 2) In each province, the legis­
lature may, consistent with the 
right provided in subsection ( 1), 
enact provisions for determining 
whether the number of children 
of citizens of Canada who are 
members of an English-speaking 
or French-speaking minority 
population in an area of the 
province is sufficient to warrant 
the provision out of public funds 
of minority language education 
facilities in that area. 

23. (I) Citizens of Canada 
whose first language learned and 
still understood is that of the 
English or French linguistic mi­
nority population of the province 
in which they reside have the 
right to have their children re­
ceive their primary and secon­
dary school instruction in that 
minority language if they reside 
in an area of the province in 
which the number of children 
of such citizens* is sufficient to 
warrant the provision out of 
public funds of minority lan­
guage educational facilities in 
that area. 

(2) Where a citizen of Canada 
changes residence from one 
province to another and, prior 
to the change, any child of that 
citizen has been receiving his or 
her primary or secondary school 
instruction in either English or 
French, that citizen has the right 

Explanatory Notes 

New. Subsection (I) would es­
tablish a right for Canadian citi­
zens whose first language learned 
and still understood is English 
or French to have their children 
educated in that language. Sub­
section ( 2) would enable citi­
zens who move from one prov­
ince to another to have their 
children educated in English or 
French if any of their children 
started their studies in that lan­
guage. In both cases, the right 
would be subject to there being 
a sufficient number of students 
in a given area to warrant the 
provision in that area of minor­
ity language educational facili­
ties. 



Version 
No. 

III 

IV 

INTERPRETING THE CHARTER 47 

Text of Provision 

to have any or all of his or her 
children receive their primary 
and secondary school instruction 
in that same language if the 
number of children of citizens 
resident in the area of the prov­
ince to which the citizen has 
moved, who have a right recog­
nized by this section, is sufficient 
to warrant the provision out of 
public funds of minority lan­
guage educational facilities in 
that area. 

23. ( 1) Citizens of Canada (a) 
whose first language learned and 
still understood is that of the 
English or French linguistic mi­
nority population of the prov­
ince in which they reside, or (b) 
u·ho have receic·ed their primary 
school instruction in Canada in 
English or French and reside in 
a proz·ince where the language 
in which they received that in­
struction is the language of the 
English or French linguistic mi­
nority population of the prov­
ince, have the right to have their 
children receive *primary and 
secondary school instruction in 
that *language in that province. 

(2) Citizens of Canada of whom 
any child has received or is re­
ceiving primary or secondary 
school instruction in English or 
French in Canada, have the 
right to have *all their children 
*receive primary and secondary 
school instruction in the same 
language.* 

( 3) The right of citizens of Can­
ada under this section to ha,·e 
their children receive primary 
and secondary school instruction 
in the language of the English 
or French linguistic minority 
population of a province applies 
where they reside in an area of 
the province in which the num­
ber of children of citizens who 
have such a right is su fjicient to 
warrant the provision out of 
public funds of minority lan­
guage instruction in that area. 

23. ( 1) Citizens of Canada 
(a) whose first language 

learned and still understood is 

Explanatory Notes 

( 1 ) This amendment would, in 
addition to the right guaranteed 
in the present draft subsection 
( 1), guarantee to citizen parents 
who have received their primary 
school instruction in Canada in 
one of the official languages, the 
right to have their children re­
ceive school instruction in the 
same language in a province in 
which that language is the mi­
nority language. (See also sub­
section (3) .) 

(2) This amendment would de­
lete the limitation in the present 
subsection ( 2) whereby the right 
to have all children instructed 
in the language of school in­
struction of the first child ap­
plies only where the parents 
move from one province to an­
other. ( See also subsection ( 3).) 

( 3 ) The limitation of the lan­
guage of instruction rights to 
situations where the number of 
children warrant the provision 
of instruction is restated in sub­
section ( 3) to remove references 
to the provision of "educational 
facilities". 

(1) As above 
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No. Text of Provision 

that of the English or French 
linguistic minority population of 
the province in which they re­
side, or 

(b) who have received their 
primary school instruction in 
Canada in English or French 
and reside in a province where 
the language in which they re­
ceived that instruction is the 
language of the English or 
French linguistic minority pop­
ulation of the province, 
have the right to have their 
children receive primary and 
secondary school instruction in 
that language in that province. 

(2) Citizens of Canada of whom 
any child has received or is re­
ceiving primary or secondary 
school instruction in English or 
French in Canada, have the 
right to have all their children 
receive primary and secondary 
school instruction in the same 
language. 

( 3) The right of citizens of 
Canada under subsections ( 1) 
and (2) to have their children 
receive primary and secondary 
school instruction in the lan­
guage of the English or French 
linguistic minority population of 
a province 

(a) applies wherever in the 
province the number of children 
of citizens who have such a right 
is sufficient to warrant the pro­
vision to them out of public 
funds of minority language in­
struction*; and 

( b) includes, where the num­
ber of those children so warrants, 
the right to have them receive 
that instruction in minority lan­
guage educational facilities pro­
vided out of public funds. 

V As above 

VI As above 

VII As above 

Explanatory N ates 

(2) As above 

( 3) The limitation of the lan­
guage of instruction rights to sit­
uations where the number of 
children warrants the provision 
of instruction is restated in sub­
section ( 3) to remove references 
<to residence in a particular area 
of the province. There would be 
a general right to instruction in 
the minority language provided 
out of public funds wherever 
the number of children is suffi­
cient. This would include a right 
to instruction in minority lan­
guage educational facilities pro­
vided out of public funds wher­
ever the number of children so 
warrants. Subsection ( 3) would 
thus make it clear that, while 
,various modes of providing mi­
nority language instruction may 
be employed, those modes in­
clude normal classroom instruc­
tion where the number of stu­
dents so warrants. 
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No. Text of Provision 

Section 24 

(Enforcement) 

I 27. Where no other legal re­
course or remedy is available, 
anyone whose rights or freedoms 
as declared by this Charter have 
been infringed or denied to his 
or her detriment has the right 
to apply to a court of competent 
jurisdiction to obtain relief or 
remedy by way of declaration, 
injunction, damages or penalty, 
as may be appropriate and just 
in the circumstances. 

II 

III 

IV 

26. No provision of this Charter, 
other than section 13, affects the 
laws respecting the admissibility 
of evidence in any proceedings 
or the authority of Parliament 
OT a legislature to make laws in 
relation thereto. 

24. Anyone whose rights or free­
doms, as guaranteed by this 
Charter, have been infringed or 
denied may apply to a court of 
competent jurisdiction to obtain 
such remedy as the court con­
siders appropriate and just in 
the circumstances. 

24. ( 1 ) Anyone whose rights or 
freedoms, as guaranteed by this 
Charter, have been infringed or 
denied may apply to a court of 
competent jurisdiction to obtain 
such remedy as the court con­
siders appropriate and just in 
the circumstances. 

(2) Where, in proceedings un­
der subsection ( r), a court con­
cludes that evidence was ob­
tained in a manner that in­
fringed or denied any rights oT 
freedoms guaranteed by this 
Charter, the evidence shall be 
excluded if it is established that, 
having regard to all the circum­
stances, the admission of it in 
the proceedings would bring the 
administration of justice into 
disrepute. 

V As above 

VI As above 

VII As above 

Explanatory Notes 

Section 26 would make it clear 
that no provision of the Char­
ter other than the section re­
specting self-crimination ( sec­
tion 13) would affect existing or 
future laws respecting the ad­
missibility of evidence. 

New. The proposed section 24 
would introduce into the Char­
ter a general provision for the 
enforcement of rights guaran­
teed by the Charter. 

(1) As above 

(2) New. This subsection would 
provide a rule respecting the ad­
missibility of evidence to replace 
the one proposed in the [Version 
II] section 26. Evidence ob­
tained in a manner that infringes 
or denies a right guaranteed by 
the Charter would be excluded 
if the court were satisfied that 
its admission would bring the 
administration of justice into 
disrepute. 
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Version 
No. 

Section 25 

(General) 

Text of Provision 

I 25. The enumeration in this 
Charter of certain rights and 
freedoms shall not be construed 
to exclude, or to derogate from, 
any other rights or freedoms 
that may exist in Canada, in­
cluding any rights or freedoms 
that may pertain to the native 
peoples of Canada. 

II 

III 

IV 

24. The guarantee in this Char­
ter of certain rights and free­
doms shall not be construed as 
denying the existence of any 
other rights or freedoms that 
*exist in Canada, including any 
rights or freedoms that *pertain 
to the native peoples of Canada. 

25. The guarantee in this Char­
ter of certain rights and free­
doms shall not be construed as 
denying the existence of 

(a) any aboriginal, treaty or 
other rights or freedoms that 
may pertain to the aboriginal 
peoples of Canada including any 
right or freedom that may have 
been recognized by the Royal 
Proclamation of October 7, 
] 763; OT 

( b) any other rights or free­
doms that may exist in Canada. 

25. The guarantee in this Char­
ter of certain rights and free­
doms shall not be construed so 
as to abrogate or derogate from 
any aboriginal, treaty or other 
rights or freedoms that *pertain 
to the aboriginal peoples of Can­
ada including 

(a) any rights or freedoms 
that *have been recognized by 
the Royal Proclamation of Octo­
ber 7, 1763; and 

( b) any rights or freedoms 
that may be acquired by the 
aboriginal peoples of Canada by 
way of land claims settlement. 

63 Now s. 52 ( 1). 

Explanatory Notes 

New. Section 24 would make it 
clear that the Charter is not 
intended to affect any rights and 
freedoms not specified in it, in­
iduding those of the native peo­
ples. 

This section is the present sec­
tion 24 amended to state in 
greater detail the kinds of rights 
and freedoms pertaining to na­
tive peoples that are not affected 
by the Charter and would set 
them apart from other rights 
and freedoms not affected by the 
Charter. (For the present sec­
tion 2 5 see subsection 5 2 ( 1 ) 
and the explanatory note there­
to.) 

Sections 25 and 26: The [Ver­
sion II] section 24 would be 
divided into two sections, sec­
tion 25 and 26. The general 
statement of rights not affected 
by the Charter would be set out 
in section 26. The reference to 
rights of the native peoples 
would be deleted therefrom and 
the new section 25 would state 
in greater detail the kinds of 
rights and freedoms pertaining 
to the aboriginal peoples that 
are not abridged by the rights 
guaranteed in the Charter. (For 
the [Version II] section 25 see 
the new subsection 58 ( 1 )'63 and 
the explanatory note thereto. In 
respect of the [Version II] sec­
tion 26, see the new subsection 
24 ( 2) and the explanatory note 
therefor.) 
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No. Text of Provision 

V As above 

VI As above 

VII As abo,·e 

Section 26 

(General) 

I As per section 25. 

II 

III 

IV 

As per section 25. 

As per section 25. 

26. The guarantee in this Char­
ter of certain rights and free­
doms shall not be construed as 
denying the existence of any 
other rights or freedoms that ex­
ist in Canada. 

V As above 

VI As above 

VII As above 

I Omitted 

II Omitted 

Section 27 

(General) 

III 26. This Charter shall be inter­
preted in a manner consistent 
with the preservation and en­
hancement of the multicultural 
heritage of Canadians. 

IV 27. As above 

V As above 

VI As above 

VII As above 

Explanatory Notes 

As per section 25. 

As per section 25. 

As per section 25. 

The [Version II] section 26, 
which states the relationship be­
tween the right guaranteed by 
the Charter and the laws gov­
erning the admissibility of evi­
dence, would be deleted. The 
proposed new section 26 is an 
interpretation section. It would 
require an interpretation of the 
Charter consistent with the pres­
ervation of the multicultural 
heritage of Canadians. 

As above 
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Section 28 

(General) 

Version 
No. Text of Provision 

I Omitted 

II Omitted 

III Omitted 

IV Omitted 

V 28. Notwit!Mtanding anything in 
this Charter, the rights and fre~ 
doms referred to in it are guar­
anteed equally to male and fe­
male persons. 

VI 28. Notwithstanding anything in 
this Charter, except section 33, 
the rights and freedoms referred 
to in it are guaranteed equally 
to male and female persons. 

VII 28. Notwithstanding anything in 
this Charter,* the rights and 
freedoms referred to in it are 
guaranteed equally to male and 
female persons. 

Section 29 

(General) 

I Omitted 

II Omitted 

III Omitted 

IV 28. Nothing in this Charter ab­
rogates or derogates from any 
rights or privileges guaranteed 
by or under the Constitution of 
Canada in respect of denomina­
tional, separate or dissentient 
schools. 

V 29. As above 

VI As above 

VII As above 

Explanatory Notes 

New. The proposed new section 
.28 would ensure that the Char­
ter would not derogate from 
rights guaranteed by or under 
the Constitution in respect of 
schools operated by religious 
bodies. Those rights are guar­
anteed by such constitutional 
provisions as section 93 of the 
Constitution Act, 1867, section 
,22 of the Manitoba Act, 1870, 
section 1 7 of the Alberta Act, 
section 1 7 of the Saskatchewan 
Act and section 1 7 of the Sched­
ule to the Newfoundland Act.64 

They are also guaranteed by or­
dinary laws in some jurisdic­
tions. 

64 Because of their length, these provisions are not reproduced here. 
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Version 
No. 

Section 30 

(General) 

Text of Provision 

I 30. A reference in this Charter 
to a province or to the legislative 
assembly or legislature of a 
province shall be deemed to in­
clude a reference to the Yukon 
Territory or the Northwest Ter­
ritories or to the appropriate 
legislative authority thereof, as 
the case may be. 

II 30. A reference in this Charter 
to a province or to the legislative 
assembly or legislature of a prov­
ince shall be deemed to include a 
reference to the Yukon Territory 
and the Northwest Territories, 
or to the appropriate legislative 
authority thereof, as the case 
may be. 

III 27. As above 

IV 29. As above 

V 30. As above 

VI As above 

VII As above 

Section 31 

(General) 

I 29. Nothing in this Charter con­
fers any legislative power on any 
body or authority except as ex­
pressly provided by this Charter. 

II 28. Nothing in this Charter ex­
tends the legislative powers of 
any body or authority.* 

III 28. As above 

IV 30. As above 

V 31. As above 

VI As above 

VII As above 

Explanatory Notes 

This section makes it clear that 
the Charter, where relevant, 
would apply in its entirety to 
the Yukon Territory and the 
Northwest Territories. 

,The Charter would not extend 
any legislative powers. 

Section 32 

(Application of Charter) 

I Omitted 



54 

Version 
No. 

II 

III 

IV 

V 

VI 

U .B.C. LAW REVIEW CHARTER EDITION 

Text of Provision 

29. ( 1) This Charter applies 
(a) to the Parliament and 

government of Canada and to 
all matters within the authority 
of Parliament including all mat­
ters relating to the Yukon Ter­
ritory and Northwest Territor­
ies; and 

( b) to the legislature and gov­
ernment of each province and 
to all matters within the author­
ity of the legislature of each 
province. 

( 2) Notwithstanding subsection 
( 1), section 15 shall not have 
application until three years 
after this Act, except Part V, 
comes into force. 

As above 

3 I. ( 1 ) This Charter applies 
(a) to the Parliament and 

government of Canada and to 
all matters within the authority 
of Parliament including all mat­
ters relating to the Yukon Ter­
ritory and Northwest Territor­
ies; and 

(b) to the legislature and 
government of each province 
and to all matters within the 
authority of the legislature of 
each province. 

(2) Notwithstanding subsection 
( 1), section 15 shall not have 
effect until three years after this 
Act, except Part VI, comes into 
force. 

As above 

32. ( 1) This Charter applies 
(a) to the Parliament and 

government of Canada in re­
spect of all matters within the 
authority of Parliament includ­
ing all matters relating to the 
Yukon Territory and Northwest 
Territories; and 

(b) to the legislature and gov­
ernment of each province in re­
spect of all matters within the 
authority of the legislature of 
each province. 

Explanatory Notes 

On coming into force, the Char­
ter would be entrenched in the 
Constitution and, except for the 
non-discrimination rights con­
tained in section 15, would have 
immediate application. Section 
15 would not have application 
for three years in order to per­
mit Parliament and the provin­
cial legislatures to make conse­
quential amendments to other 
legislation. The Charter could 
only be amended under sections 
36 and 50.65 

65 The new provisions relating to constitutional amendment are ss. 38 to 49· 
The relevant provision depends on the type of amendment sought. 
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Version 
No. Text of Provision 

( 2) Notwithstanding subsection 
( 1), section 15 shall not have 
effect until three years after this 
section comes into force. 

VII As above 

Version 
No. 

Section 33 

(Application of Charter) 

Text of Provision 

I Omitted 

II Omitted 

III Omitted 

IV Omitted 

V Omitted 

VI 33. ( 1) Parliament or the legis­
lature of a province may ex­
pressly declare in an Act of Par­
liament or of the legislature, as 
the case may be, that the Act or 
a provision thereof shall operate 
notwithstanding a provision in­
cluded in section 2 or sections 7 
to 15 of this Charter, or section 
28 of this Charter in its appli­
cation to discrimination based 
on sex referred to in section 15. 

( 2) An Act or provision of an 
Act in respect of which a dec­
laration made under this section 
is in effect shall have such op­
eration as it would have but for 
the provision of this Charter re­
ferred to in the declaration. 

( 3) A declaration made under 
subsection ( 1 ) shall cease to 
have effect five years after it 
comes into force or on such 
earlier date as may be specified 
in the declaration. 

( 4) Parliament or a legislature 
of a province may re-enact a 
declaration made under subsec­
tion ( 1). 

( 5) Subsection ( 3) applies in 
respect of a re-enactment made 
under subsection ( 4) . 

VII 33. ( 1) Parliament or the legis­
lature of a province may ex-

Explanatory Notes 

Explanatory Notes 

55 
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Version 
No. Text of Provision 

pressly declare in an Act of Par­
liament or of the legislature, as 
the case may be, that the Act or 
a provision thereof shall operate 
notwithstanding a provision in­
cluded in section 2 or sections 7 
to 15 of this Charter.* 

( 2} An Act or a provision of an 
Act in respect of which a decla­
ration made under this section 
is in effect shall have such op­
eration as it would have but for 
the provision of this Charter re­
ferred to in the declaration. 

( 3) A declaration made under 
subsection ( 1) shall cease to 
have effect five years after it 
comes into force or on such 
earlier date as may be specified 
in the declaration. 

( 4) Parliament or a legislature 
of a province may re-enact a 
declaration made under subsec­
tion ( 1 }. 

( 5) Subsection ( 3) applies in 
respect of a re-enactment made 
under subsection ( 4) . 

Section 35 

Explanatory Notes 

(Rights of the Aboriginal Peoples of Canada) 

I Omitted 

II Omitted 

III Omitted 

IV 

V 

VI 

VII 

33. ( 1) The aboriginal and 
treaty rights of the aboriginal 
peoples of Canada are hereby 
recognized and affirmed. 

( 2) In this Act, "aboriginal 
peoples of Canada" includes the 
Indian, Inuit and Metis peoples 
of Canada. 

34. As above 

Omitted 

35. ( 1) The existing aboriginal 
and treaty rights of the aborigi­
nal peoples of Canada are here­
by recognized and affirmed. 
( 2) In this Act, "aboriginal 
peoples of ~anada" in1;ludes the 
Indian, Inwt and Metts peoples 
of Canada. 

New. This new Part would rec­
ognize and affirm the aboriginal 
and treaty rights of the aborigi­
nal peoples of Canada, who are 
defined as including the Indian, 
Inuit and Metis peoples. 
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Version 
No. 

Section 52(1) 

(General) 

Text of Provision 

I 26. Any law, order, regulation or 
rule that authorizes, forbids or 
regulates any activity or conduct 
in a manner inconsistent with 
this Charter is, to the extent of 
such inconsistency, inoperative 
and of no force or effect. 

II 

III 

IV 

25. Any law that is inconsistent 
with the provisions of this Char­
ter is, to the extent of such in­
consistency, inoperative and of 
no force or effect. 

52. (1) The Constitution of 
Canada is the supreme law of 
Canada and any law that is in­
consistent with the provisions of 
the Constitution is, to the extent 
of the inconsistency, of no force 
or effect. 

58. As above 

V 59. As above 

VI 5 1. As above 

VII 52. As above 

Explanatory Notes 

Section 25 provides that any 
law that is inconsistent with the 
Charter is inoperative to the ex­
tent of the inconsistency. This 
would establish the supremacy 
of the Charter over all other 
faws. 

Subsection ( 1) is the present 
section 25 amended to make it 
clear that laws inconsistent with 
any part of the Constitution, not 
only the Charter, are, to the ex­
tent of the inconsistency, of no 
if orce or effect. 

As above 




