
 

 

SCC File No. 41210 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF QUÉBEC) 

 
B E T W E E N: 

ATTORNEY GENERAL OF QUÉBEC 
 APPELLANT 

(Appellant / Respondent on Cross-Appeal) 
 

- and – 
BIJOU CIBUABUA KANYINDA 

 RESPONDENT 
(Respondent / Appellant on Cross-Appeal) 

 
- and - 

COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA JEUNESSE 
 

RESPONDENT 
(Mis-en-cause/ Appellant on Cross-Appeal) 

- and – 
ATTORNEY GENERAL OF CANADA, ATTORNEY GENERAL OF ONTARIO, 
ATTORNEY GENERAL OF BRITISH COLUMBIA, ATTORNEY GENERAL OF 

ALBERTA, CANADIAN CONSTITUTION FOUNDATION, ADVOCATES FOR THE 
RULE OF LAW, REFUGEE CENTRE, CENTRALE DES SYNDICATS DU QUÉBEC, 

BLACK ACTION DEFENSE COMMITTEE, AMNISTIE INTERNATIONALE CANADA 
FRANCOPHONE, FCJ REFUGEE CENTRE AND MADHU VERMA MIGRANT 

JUSTICE CENTRE, CANADIAN ASSOCIATION OF REFUGEE LAWYERS, 
CHARTER COMMITTEE ON POVERTY ISSUES, NATIONAL ASSOCIATION OF 
WOMEN AND THE LAW AND DAVID ASPER CENTRE FOR CONSTITUTIONAL 
RIGHTS, INCOME SECURITY ADVOCACY CENTRE, UNITED NATIONS HIGH 

COMMISSIONER FOR REFUGEES, BRITISH COLUMBIA CIVIL LIBERTIES 
ASSOCIATION, CANADIAN COUNCIL FOR REFUGEES, CANADIAN CIVIL 

LIBERTIES ASSOCIATION, ESCR-NET – INTERNATIONAL NETWORK FOR 
ECONOMIC, SOCIAL AND CULTURAL RIGHTS, CANADIAN ASSOCIATION OF 
BLACK LAWYERS AND BLACK LEGAL ACTION CENTRE, WOMEN’S LEGAL 

EDUCATION AND ACTION FUND INC., ASSOCIATION QUÉBÉCOISE DES 
AVOCATS ET AVOCATES EN DROIT DE L’IMMIGRATION 

 Interveners 
 
 

FACTUM OF THE INTERVENER, 
ATTORNEY GENERAL OF ALBERTA 

(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 
 

 



 

 

 
ALBERTA JUSTICE 
Constitutional and Aboriginal Law 
1000, 10025 - 102A Avenue 
Edmonton, AB  T5J 2Z2 
 
Leah M. McDaniel 
Tel: (780) 422-7145 
Fax: (780) 643-0852 
Email: leah.mcdaniel@gov.ab.ca 
 
Counsel for the Intervener,  
Attorney General of Alberta 
 
 

GOWLING WLG (CANADA) LLP 
Barristers and Solicitors 
160 Elgin Street, Suite 2600 
Ottawa ON  K1P 1C3 
 
D. Lynne Watt 
Tel: (613) 786-8695 
Fax: (613) 788-3509 
Email:  lynne.watt@gowlingwlg.com   
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of Alberta 
 

PROCUREUR GÉNÉRAL DU QUÉBEC 
MINISTÈRE DE LA JUSTICE 
1, rue Notre-Dame Est, Bureau 8.00 
Montréal, Quebec  H2Y 1B6 
 
Manuel Klein 
Luc-Vincent Gendron-Bouchard 
Christophe Achdjian 
Tel:  (514) 393-2336 Ext: 51560 
Fax:  (514) 873-7074 
Email: manuel.klein@justice.gouv.qc.ca 
 
Counsel for the Appellant, Attorney General of 
Québec 
 
 

NOËL ET ASSOCIÉS, S.E.N.C.R.L. 
225, montée Paiment 
2e étage 
Gatineau, Quebec  J8P 6M7 
 
Pierre Landry 
 
 
Tel:  (819) 771-7393 
Fax:  (819) 771-5397 
Email:  p.landry@noelassocies.com 
 
Agent for Counsel for the Appellant, Attorney 
General of Québec 

MELANÇON, MARCEAU, GRENIER & 
SCIORTINO 
1717, René-Lévesque Est 
Montréal, Quebec  H2L 4T3 
 
Sibel Ataogul 
Guillaume Grenier 
Tel :  (514) 525-3414 
Fax:  (514) 525-2803 
Email: sataogul@mmgc.quebec 
 
Counsel for the Respondent, Bijou Cibuabua 
Kanyinda 
 
 

 

mailto:leah.mcdaniel@gov.ab.ca
mailto:lynne.watt@gowlingwlg.com
mailto:manuel.klein@justice.gouv.qc.ca
mailto:p.landry@noelassocies.com
mailto:sataogul@mmgc.quebec


 

 

 
BITZAKIDIS, CLÉMENT-MAJOR, 
FOURNIER 
360 rue Saint-Jacques 
Montréal, Quebec  H2Y 1P5 
 
Justine St-Jacques 
Christine Campbell 
Tel:  (514) 873-5146 Ext: 8018 
Fax:  (514) 873-6032 
Email:  justine.st-jacques@cdpdj.qc.ca 
 
Counsel for the Respondent, Commission des 
droits de la personne et des droits de la jeunesse 
 
 

 

ATTORNEY GENERAL OF ONTARIO 
McMurty-Scott Building, 4th Floor 
720 Bay St. 
Toronto, Ontario  M7A 2S9 
 
Rochelle Fox 
Maia Stevenson 
Tel:  (416) 995-3288 
Fax:  (416) 326-4015 
Email:  rochelle.fox@ontario.ca 
 
Counsel for the Intervener, Attorney General of 
Ontario 
 
 

SUPREME ADVOCACY LLP 
340 Gilmour Street 
Suite 100 
Ottawa, Ontario  K2P 0R3 
 
Marie-France Major 
Tel:  (613) 695-8855 Ext: 102 
Fax:  (613) 695-8580 
Email:  mfmajor@supremeadvocacy.ca 
 
 
Agent for Counsel for the Intervener, Attorney 
General of Ontario 

ATTORNEY GENERAL OF BRITISH 
COLUMBIA 
PO Box 9280 Stn Prov Govt 
Victoria, British Columbia  V8W 9J7 
 
Ashley A. Caron 
Tel:  (778) 974-3342 
Fax:  (250) 356-9154 
Email:  Ashley.Caron@gov.bc.ca 
 
Counsel for the Intervener, Attorney General of 
British Columbia 
 
 

MICHAEL SOBKIN LAW CORPORATION 
331 Somerset Street West 
Ottawa, Ontario 
K2P 0J8 
 
Michael Sobkin 
Tel:  (613) 282-1712 
Fax:  (613) 228-2896 
Email:  msobkin@sympatico.ca 
 
Agent for Counsel for the Intervener, Attorney 
General of British Columbia 

  

mailto:justine.st-jacques@cdpdj.qc.ca
mailto:rochelle.fox@ontario.ca
mailto:mfmajor@supremeadvocacy.ca
mailto:Ashley.Caron@gov.bc.ca
mailto:msobkin@sympatico.ca


 

 

PROCUREUR GÉNÉRAL DU CANADA 
Complexe Guy-Favreau 
200, boul. René-Lévesque Ouest, Pièce 1202-23 
Montréal, Quebec  H2Z 1X4 
 
François Joyal 
Justine Malone 
Lindy Rouillard-Labbé 
Tel:  (514) 283-4934 
Fax:  (514) 496-7876 
Email:  francois.joyal@justice.gc.ca 
 
Counsel for the Intervener, Attorney General of 
Canada 
 
 

DEPARTMENT OF JUSTICE CANADA 
National Litigation Sector 
275 Sparks Street, St-Andrew Tower 
Ottawa, Ontario  K1A 0H8 
 
Bernard Letarte 
Tel:  (613) 294-6588 
Email: 
SCCAgentCorrespondantCSC@justice.gc.ca 
 
 
 
Agent for Counsel for the Intervener, Attorney 
General of Canada 

FASKEN MARTINEAU DUMOULIN 
S.E.N.C.R.L., S.R.L. 
800, rue du Square-Victoria, Bureau 3500 
Montréal, Quebec  H4Z 1E9 
 
Guillaume Pelegrin 
Jean-François Trudelle 
Tel:  (514) 397-7411 
Fax:  (514) 397-7600 
Email: gpelegrin@fasken.com 
 
Counsel for the Intervener, Canadian Constitution 
Foundation 
 
 

 

JORDAN HONICKMAN BARRISTERS 
90 Adelaide St W, Suite 200 
Toronto, Ontario  M5H 3V9 
 
Asher Honickman 
Chelsea Dobrindt 
Tel:  (416) 238-7511 
Fax:  (416) 238-5261 
Email:  ahonickman@jhbarristers.com 
 
Counsel for the Intervener, Advocates for the 
Rule of Law 
 
 

 

  

mailto:francois.joyal@justice.gc.ca
mailto:SCCAgentCorrespondantCSC@justice.gc.ca
mailto:gpelegrin@fasken.com
mailto:ahonickman@jhbarristers.com


 

 

THE REFUGE CENTRE / LE CENTRE DES 
RÉFUGIÉS 
100-2107 rue Sainte-Catherine Ouest 
Montréal, Quebec  H3H 1M6 
 
Pierre-Luc Bouchard 
Brett Gordon Howie 
Tel:  (514) 846-0005 
Fax:  (514) 600-1688 
Email:  p.bouchard@therefugeecentre.org 
 
Counsel for the Intervener, Refugee Centre 
 
 

 

BARABÉ MORIN 
(Les services juridiques de la CSQ) 
9405, rue Sherbrooke Est 
Montréal, Quebec  H1L 6P3 
 
Amy Nguyen 
Ariane Roberge 
Tel:  (514) 356-8888 Ext: 2137 
Fax:  (514) 356-0990 
Email:  nguyen.amy@lacsq.org 
 
Counsel for the Intervener, Centrale des syndicats 
du Québec 
 
 

SUPREME ADVOCACY S.R.L. 
340, rue Gilmour, 100 
Ottawa, Ontario 
K2P 0R3 
 
Marie-France Major 
Tel:  (613) 695-8855 
Fax:  (613) 695-8580 
Email:  mfmajor@supremeadvocacy.ca 
 
 
Agent for Counsel for the Intervener, Centrale des 
syndicats du Québec 

SOTOS LLP 
55 University Avenue, Suite 600 
Toronto, Ontario 
M5J 2H7 
 
Mohsen Seddigh 
Tel:  (416) 977-0007 
Fax:  (416) 977-0717 
Email:  mseddigh@sotosllp.com 
 
Counsel for the Intervener, Black Action Defense 
Committee 
 
 

 

  

mailto:p.bouchard@therefugeecentre.org
mailto:nguyen.amy@lacsq.org
mailto:mfmajor@supremeadvocacy.ca
mailto:mseddigh@sotosllp.com


 

 

MMGC 
1717, boul. René-Lévesque Est, Bureau 300 
Montréal, Quebec 
H2L 4T3 
 
Julien Thibault 
Tel:  (514) 525-3414 
Fax:  (514) 525-2803 
Email:  jthibault@mmgc.quebec 
 
Counsel for the Intervener, Amnistie 
internationale Canada francophone 
 
 

 

UNIVERSITY OF OTTAWA 
Faculty of Law 
57 Louis-Pasteur Pvt. 
Ottawa, Ontario 
K1N 6N5 
 
Yin Yuan Chen 
Joshua Eisen 
Tel:  (613) 562-5800 Ext: 2077 
Email:  yy.chen@uottawa.ca 
 
Counsel for the Intervener, FCJ Refugee Centre 
and Madhu Verma Migrant Justice Centre 
 
 

 

MCCARTHY TÉTRAULT LLP 
745 Thurlow Street, Suite 2400 
Vancouver, British Columbia 
V6E 0C5 
 
Connor Bildfell 
Simon Bouthillier 
Katherine Griffin 
Tel:  (236) 330-2044 
Fax:  (604) 643-7900 
Email:  cbildfell@mccarthy.ca 
 
Counsel for the Intervener, Canadian Association 
of Refugee Lawyers 
 
 

 

  

mailto:jthibault@mmgc.quebec
mailto:yy.chen@uottawa.ca
mailto:cbildfell@mccarthy.ca


 

 

PINK LARKIN 
201 - 1463 South Park St 
Halifax, Nova Scotia 
B3J 3S9 
 
Vince Calderhead 
Martha Jackman 
Tel:  (902) 423-7777 
Fax:  (902) 423-9588 
Email:  vcalderhead@pinklarkin.ca 
 
Counsel for the Intervener, Charter Committee on 
Poverty Issues 
 
 

 

UNIVERSITY OF NEW BRUNSWICK 
Faculty of Law 
41 Dineen Drive, Rm 204A 
Fredericton, New Brunswick 
E3B 9V7 
 
Kerri Froc 
Suzanne Zaccour 
Cheryl Milne 
Tel:  (416) 977-6070 
Email:  kerri.froc@unb.ca 
 
Counsel for the Intervener, National Association 
of Women and the Law and David Asper Centre 
for Constitutional Rights 
 
 

NORTON ROSE FULBRIGHT CANADA 
LLP 
1500-45 O’Connor St 
Ottawa, Ontario 
K1P 1A4 
 
Jean-Simon Schoenholz 
Tel:  (613) 780-1537 
Fax:  (613) 230-5459 
Email: jean-
simon.schoenholz@nortonrosefulbright.com 
 
Agent for Counsel for the Intervener, National 
Association of Women and the Law and David 
Asper Centre for Constitutional Rights 

INCOME SECURITY ADVOCACY CENTRE 
1500-55 University Avenue 
Toronto, Ontario 
M5J 2H7 
 
Robin Nobleman 
Adrian Merdzan 
Tel:  (416) 597-5820 
Fax:  (416) 597-5821 
Email:  robin.nobleman@isac.clcj.ca 
 
Counsel for the Intervener, Income Security 
Advocacy Centre 
 

SUPREME ADVOCACY LLP 
340 Gilmour Street 
Suite 100 
Ottawa, Ontario 
K2P 0R3 
 
Marie-France Major 
Tel:  (613) 695-8855 Ext: 102 
Fax:  (613) 695-8580 
Email:  mfmajor@supremeadvocacy.ca 
 
Agent for Counsel for the Intervener, Income 
Security Advocacy Centre 

mailto:vcalderhead@pinklarkin.ca
mailto:kerri.froc@unb.ca
mailto:jean-simon.schoenholz@nortonrosefulbright.com
mailto:jean-simon.schoenholz@nortonrosefulbright.com
mailto:robin.nobleman@isac.clcj.ca
mailto:mfmajor@supremeadvocacy.ca


 

 

BORDEN LADNER GERVAIS LLP 
1000 rue de la Gauchtière O bureau 900 
Montréal, Quebec 
H3B 5H4 
 
François Grondin 
Karine Fahmy 
Amanda Afeich 
Tel:  (514) 954-3153 
Fax:  (514) 954-1905 
Email:  fgrondin@blg.com 
 
Counsel for the Intervener, United Nations High 
Commissioner for Refugees 
 
 

BORDEN LADNER GERVAIS LLP 
World Exchange Plaza 
100 Queen Street, suite 1300 
Ottawa, Ontario 
K1P 1J9 
 
Nadia Effendi 
Tel:  (613) 787-3562 
Fax:  (613) 230-8842 
Email:  neffendi@blg.com 
 
 
Agent for Counsel for the Intervener, United 
Nations High Commissioner for Refugees 

PALIARE ROLAND ROSENBERG 
ROTHSTEIN LLP 
155 Wellington St W., 35th Floor 
Toronto, Ontario 
M5V 3H1 
 
Mannu Chowdhury 
Kartiga Thavaraj 
Tel:  (416) 646-6302 
Fax:  (416) 367-6749 
Email:  mannu.chowdhury@paliareroland.com 
 
Counsel for the Intervener, British Columbia 
Civil Liberties Association 
 
 

CONWAY BAXTER WILSON LLP 
411 Roosevelt Avenue, suite 400 
Ottawa, Ontario 
K2A 3X9 
 
 
David P. Taylor 
Tel:  (613) 780-2026 
Fax:  (613) 688-0271 
Email:  dtaylor@conwaylitigation.ca 
 
 
Agent for Counsel for the Intervener, British 
Columbia Civil Liberties Association 

QUEEN’S UNIVERSITY 
128 Union Street 
Kingston, Ontario 
K7L 2P1 
 
Colin Grey 
Peter Shams 
Tel:  (416) 859-9446 
Fax:  (514) 439-0798 
Email:  colin.grey@queensu.ca 
 
Counsel for the Intervener, Canadian Council for 
Refugees 
 

 

mailto:fgrondin@blg.com
mailto:neffendi@blg.com
mailto:mannu.chowdhury@paliareroland.com
mailto:dtaylor@conwaylitigation.ca
mailto:colin.grey@queensu.ca


 

 

TRUDEL JOHNSTON & LESPÉRANCE 
750, côte de la Place-d'Armes, 
suite 90 
Montréal, Quebec 
H2Y 2X8 
 
Alexandra (Lex) Gill 
Bruce W. Johnston 
Tel:  (514) 871-8385 Ext: 219 
Fax:  (514) 871-8800 
Email:  lex@tjl.quebec 
 
Counsel for the Intervener, Canadian Civil 
Liberties Association 
 
 

 

OLTHUIS VAN ERT 
66 Lisgar St 
Ottawa, Ontario 
K2P 0C1 
 
Neil Abraham 
Gib van Ert 
Tel:  (613) 501-5350 
Fax:  (613) 651-0304 
Email:  nabraham@ovcounsel.com 
 
Counsel for the Intervener, ESCR-Net - 
International Network for Economic, Social and 
Cultural Rights 
 
 

 

MCCARTHY TÉTRAULT LLP 
1000 De La Gauchetière Street West 
Suite MZ400 
Montréal, Quebec 
H3B 0A2 
 
Karine Joizil 
Sajeda Hedaraly 
Natasha Petrof 
Bianca Annie Marcelin 
Marianne Goyette 
Tel:  (514) 397-4129 
Fax:  (514) 875-6246 
Email:  kjoizil@mccarthy.ca 

 

mailto:lex@tjl.quebec
mailto:nabraham@ovcounsel.com
mailto:kjoizil@mccarthy.ca


 

 

 
Counsel for the Intervener, Canadian Association 
of Black Lawyers and Black Legal Action Centre 
 
 
IMK LLP 
Place Alexis Nihon, Tower 2 
3500 De Maisonneuve Blvd. West, Suite 1400 
Montréal, Quebec 
H3Z 3C1 
 
Olga Redko 
Vanessa Ntaganda 
Tel:  (514) 934-7742 
Fax:  (514) 935-2999 
Email:  oredko@imk.ca 
 
Counsel for the Intervener, Women's Legal 
Education and Action Fund Inc. 
 
 

 

HASA AVOCATS INC. 
2000 Ave McGill College, Suite 600, bureau 682 
Montréal, Quebec 
H3A 3H3 
 
Lawrence David 
Marine Cournier 
Tel:  (514) 849-7311 
Fax:  (514) 849-7313 
Email:  l.david@havocats.ca 
 
Counsel for the Intervener, Association 
québécoise des avocats et avocates en droit de 
l'immigration 
 
 

 

mailto:oredko@imk.ca
mailto:l.david@havocats.ca


i 
 

 

 

TABLE OF CONTENTS 
 

 

PART I – OVERVIEW AND STATEMENT OF FACTS ........................................................ 1 

PART II – ISSUES ........................................................................................................................ 2 

PART III – ARGUMENT ............................................................................................................ 2 

A. The purpose and intent of s. 15(1) of the Charter necessitates a connection between an 
impugned law, its impact, and the claimed protected ground ............................................. 2 

B. Section 15(1) requires a causal connection between the law and the alleged impact ......... 4 

C. Section 15(1) necessitates that any adverse impact be “based on” a protected ground ...... 7 

a. Adverse effects discrimination claims must still focus on finding differentiations 
based on protected grounds ..................................................................................... 8 

b. Evidence of a statistical disparity does not, on its own, establish the requisite 
connective link; statistical evidence shows correlation, not causation ................. 13 

c. An established connection is particularly important in cases claiming 
intersectional grounds ........................................................................................... 17 

D. Stability in the s. 15(1) case law ought to be maintained.................................................. 19 

PART IV – COSTS ..................................................................................................................... 20 

PART VII – TABLE OF AUTHORITIES & LEGISLATION .............................................. 21 

 
 
 



1 

 

 

PART I – OVERVIEW AND STATEMENT OF FACTS 

1. The Attorney General of Alberta intervenes in this appeal to address the proper analytical 

approach to claims alleging a violation of s. 15(1) of the Charter.1  

2. This Court has articulated the legal approach to s. 15(1) claims in various ways in the 

decades since the Charter’s adoption. In Alberta’s submission, additional clarity can be brought 

to the first stage of the s. 15(1) framework by recognizing that the existing case law requires 

specific analytical connections between three constituent components: the impugned law, its 

alleged impact or effect, and the claimed protected ground.   

3. A claimant must prove a link or nexus between each of these three constituent 

components. The connections are part of what makes state conduct discriminatory, and ensure 

the analytical framework remains grounded in the purpose and intent of s. 15(1). 

4. As such, at the first stage of the s. 15(1) inquiry, a claimant must demonstrate that an 

impugned law (or state action) has caused or contributed to a differential adverse effect on a 

claimant or claimant group. This connection focuses s. 15(1) on constraining discriminatory state 

action, not imposing positive obligations on the state to rectify existing disparities in society that 

are disconnected from any law. 

5. Further, a claimant must also demonstrate a link or nexus between the alleged adverse 

effect, and the claimed protected ground of discrimination. In particular, a claimant must show 

that any differential effect is based on a protected ground. Several implications flow from this 

requirement: 

(a) In cases alleging adverse effects discrimination, the key question is whether a 

facially neutral rule has the effect of placing members of a protected group at a 

disproportionate disadvantage because of their membership in that protected 

group. The disproportionate impact must still be linked to a protected ground.  

 
1 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule 
B to the Canada Act 1982 (UK), 1982, c 11, s 15(1) [Charter]. 

https://laws-lois.justice.gc.ca/eng/const/page-12.html#h-48
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(b) A statistical disparity between the impact on a protected group as compared to 

others, without more, does not establish whether an impact is based on a protected 

characteristic – such a disparity tends to demonstrate correlation, but not 

causation. The assessment should be both qualitative and quantitative in nature, 

while recognizing that evidentiary requirements should be approached flexibly.  

(c) The link between an adverse impact and the claimed protected ground is 

particularly important in cases where discrimination is alleged to arise from 

intersecting characteristics – one of which is protected by s. 15(1), and one of 

which is not. Intersectionality is an important contextual consideration, but should 

not become a back-door for finding discrimination on the basis of grounds that are 

not protected by s. 15(1).  

6. Focusing on these aspects of the legal test can bring doctrinal clarity in a manner that is 

consistent with this Court’s most recent pronouncements on the s. 15(1) analytical framework, 

including the principles identified in the recent decision in Sharma.2 The law on s. 15(1) should 

be permitted to settle into a predictable and stable framework, to assist claimants and 

governments alike in achieving the promises of s. 15(1). 

PART II – ISSUES 

7. Alberta’s submissions focus on the proper analytical framework applicable to s. 15(1) of 

the Charter. Alberta takes no position on the outcome of this appeal.  

PART III – ARGUMENT 

A.  The purpose and intent of s. 15(1) of the Charter necessitates a connection between 
an impugned law, its impact, and the claimed protected ground  

8. Section 15(1) of the Charter protects “every person’s equal right to be free from 

discrimination.”3 Its purpose is “to ensure equality in the formulation and application of the law” 

 
2 R v Sharma, 2022 SCC 39 [Sharma]. 
3 Withler v Canada (Attorney General), 2011 SCC 12, [2011] 1 SCR 396 at para 31 [Withler]. 

https://canlii.ca/t/jssdp
https://canlii.ca/t/2g0mf#par31
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and the recognition of the equal worth of all human beings in Canadian society.4 It thus seeks to 

prevent and remedy discrimination against particular groups who have been subjected to social, 

political, and legal disadvantage in Canada by focusing on the personal characteristics 

enumerated in s. 15(1), or characteristics analogous to them.5 

9. The two-step legal inquiry for assessing s. 15(1) claims is not at issue in this appeal. It 

requires a claimant to demonstrate that an impugned law (or state action): 

(a) Creates a distinction – on its face or in its impact – based on an enumerated or 

analogous ground; and 

(b) Imposes a burden or denies a benefit in a manner that has the effect of reinforcing, 

perpetuating, or exacerbating disadvantage.6 

10. Alberta’s submissions focus on the first stage of the s. 15(1) analysis, which asks whether 

an impugned law creates a distinction based on a protected ground, on its face or in its impact. 

11. In particular, clarity can be brought to the s. 15(1) analytical framework by recognizing 

that the existing case law calls for specific analytical connections between three constituent 

components: an impugned law, its alleged impact or effect, and the claimed protected ground.  

12. Courts have explored and elaborated upon these distinct elements of s. 15(1) in various 

ways. Regardless of how the legal test is articulated, it is clear there must be a link between the 

impugned law and its alleged impact, as well as between the alleged impact and the claimed 

protected ground.  As such, the first stage of the s. 15(1) framework requires two connections: 

 
4 Andrews v Law Society of British Columbia, [1989] 1 SCR 143 at 171 [Andrews]; Quebec 
(Attorney General) v A, 2013 SCC 5, [2013] 1 SCR 61 at para 136 [Quebec v A]. 
5 Ontario (Attorney General) v G, 2020 SCC 38, [2020] 3 SCR 629 at para 39 [Ontario v G]; Law 
v Canada (Minister of Employment and Immigration), [1999] 1 SCR 497 at para 52 [Law]. 
6 Sharma at para 28, citing R v CP, 2021 SCC 19, [2021] 1 SCR 679 at paras 56 and 141; Fraser 
v Canada (Attorney General), 2020 SCC 28, [2020] 3 SCR 113 at para 27 [Fraser]; 
Kahkewistahaw First Nation v Taypotat, 2015 SCC 30, [2015] 2 SCR 548 at paras 19-20 
[Taypotat]. 

https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://canlii.ca/t/fvsc0#par136
https://canlii.ca/t/jbpb4#par39
https://canlii.ca/t/1fqh9#par52
https://canlii.ca/t/jssdp#par28
https://canlii.ca/t/jfs3f#par56
https://canlii.ca/t/jfs3f#par141
https://canlii.ca/t/jb370#par27
https://canlii.ca/t/gj637#par19
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• A nexus between the impugned law and its impact on a claimant or claimant 

group: a law must create or contribute to a distinction, in purpose or effect; and 

• A nexus between the impact and the claimed protected ground: the distinction 

must be based on an enumerated or analogous ground. 

13. These connections between the impugned law, the adverse impact or effect, and the 

protected ground of discrimination are part of what makes state conduct discriminatory.7  

14. Indeed, there was a time in this Court’s s. 15(1) jurisprudence where these aspects of the 

legal test were articulated as separate components, rather than being combined into the first step 

of the s. 15(1) inquiry. For example, in Law, this Court articulated the s. 15(1) legal inquiry as 

involving three (not two) steps: (1) whether a law imposes differential treatment; (2) whether a 

protected ground is the basis for the discriminatory treatment; and (3) whether the law in 

question has a “discriminatory” purpose or effect.8 Today, the first and second elements have 

been collapsed into the first stage of the s. 15(1) inquiry, while the third remains as the second 

stage of the inquiry. The core of the legal inquiry has not changed, however. 

15. Different types of claims may be resolved on different aspects of the first stage of the s. 

15(1) inquiry, depending on the context.9 However, the connecting pieces ensure that the 

analytical framework remains grounded in the purpose of s. 15(1). 

B. Section 15(1) requires a connection between the law and the alleged impact 

16. Part of the first stage of the s. 15(1) analysis obligates a claimant to establish that an 

impugned law creates or contributes to differential treatment, or an adverse impact. This is 

frequently referred to as the “causation” or “contribution” requirement.10 

17. The causation requirement is supported by the text, purpose, and intent of s. 15(1). It 

enables the s. 15(1) legal framework to distinguish between discriminatory impacts that are 

 
7 Andrews at 182; Sharma at para 51; Withler at para 31. 
8 See Law at para 23, citing Andrews at 171. 
9 See e.g. Withler at paras 64-66. 
10 See e.g. Sharma at paras 42-45; Symes v R, [1993] 4 SCR 695 at 764-65 [Symes].  

https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://canlii.ca/t/jssdp#par51
https://canlii.ca/t/2g0mf#par31
https://canlii.ca/t/1fqh9#par23
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf#page29
https://canlii.ca/t/2g0mf#par64
https://canlii.ca/t/jssdp#par42
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii55/1993canlii55.pdf#page=70
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“caused” by or “contributed to” by a law or state action, and those which exist independently of 

an impugned law or state action.11 As Iacobucci J noted in Symes, “[w]e must take care to 

distinguish between effects which are wholly caused, or are contributed to, by an impugned 

provision, and those social circumstances which exist independently of such a provision.”12 

18. A claimant does not need to prove that an impugned law is the only or even the dominant 

cause of a differential impact – only that the law was a cause.13 However, there must be a “real, 

as opposed to a speculative, link” between the alleged limitation and the state action.14  

19. A causation requirement is not controversial, nor is it unique to s. 15(1). Indeed, 

claimants have always been required to demonstrate a nexus between state action and a 

limitation of a Charter right, through evidence.15 Since the earliest days of s. 15(1), this Court 

has made clear that its role is to constrain discriminatory state action. As McIntyre J stated in 

this Court’s seminal s. 15(1) decision in Andrews: 

Section 15(1) of the Charter provides for every individual a guarantee of 
equality before and under the law, as well as the equal protection and equal 
benefit of the law without discrimination. This is not a general guarantee of 
equality; it does not provide for equality between individuals or groups 
within society in a general or abstract sense, nor does it impose on 
individuals or groups an obligation to accord equal treatment to others. It is 
concerned with the application of the law.16 

20. While s. 15(1) reflects an important promise of equality, its role is not (nor could it ever 

be) to solve every inequality or unfairness that may exist in a modern democratic society.  

21. Courts must ensure they remain guardians of the constitution and adjudicators of disputes 

relating to the impact of a law. However, the separation of powers means courts should refrain 

from wading into the domain of policy and imposing a positive obligation to rectify underlying 

 
11 Sharma at para 44, quoting Symes at 765 and Taypotat at para 34. 
12 Symes at 764-65. 
13 Sharma at para 49. 
14 Canada (Attorney General) v Bedford, 2013 SCC 72, [2013] 3 SCR 1101 at para 76. 
15 Sharma at paras 43-44, quoting, amongst others, Weatherley v Canada (Attorney General), 2021 
FCA 158 at para 42 [Weatherley]. 
16 Andrews at 163-64 [emphasis added]; see also Auton (Guardian ad litem of) v British Columbia 
(Attorney General), 2004 SCC 78, [2004] 3 SCR 657 at para 27 [Auton]. 

https://canlii.ca/t/jssdp#par44
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii55/1993canlii55.pdf#page=71
https://canlii.ca/t/gj637#par34
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii55/1993canlii55.pdf#page=70
https://canlii.ca/t/jssdp#par49
https://canlii.ca/t/g2f56#par76
https://canlii.ca/t/jssdp#par43
https://canlii.ca/t/jh8cf#par42
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://canlii.ca/t/1j5fs#par27
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social disadvantages.17 The very nature of the Charter is to act as a restraint on state conduct. As 

Cromwell J articulated in Kokopenace (in dissent, but not on this point): 

The Charter protects against interference by the state with guaranteed rights: 
s. 32. In order to establish a breach of the Charter, the claimant must 
therefore show not only that there has been a limitation of his or her 
guaranteed rights but that the limitation can be attributed to state action. The 
question is whether there is a sufficient connection between the conduct 
of the state and the limitation of the right such that the limitation can 
fairly be attributed to the state.18 

22. As a result, this Court has confirmed repeatedly that s. 15(1) does not oblige the state to 

take “positive actions to remedy the symptoms of systemic inequality” that exist independently 

of any law.19 The focus of the analysis must therefore be on the adverse effects caused or 

contributed to by an impugned provision, not the social and economic circumstances that exist 

independently of such a provision.20 Section 15(1) cannot address unfair treatment in general – it 

can only address discriminatory treatment caused by state action.  

23. For this reason, evidence of a claimant’s underlying social circumstances cannot be used 

to bypass the causation element of the s. 15(1) analysis. The social circumstances of a claimant 

group may be relevant at the second stage of the s. 15(1) analysis, but the requirement for a 

claimant to demonstrate a causal connection between an impugned law and an alleged adverse 

effect remains. The two steps of the test “ask fundamentally different questions”, and thus the 

ultimate inquiry at both stages is distinct.21 

24. This Court’s jurisprudence clearly demonstrates flexibility in how the causation element 

can be met. For example, in Sharma a majority of this Court confirmed that no specific form of 

evidence is required, and there is flexibility in how the causal connection may be satisfied, 

 
17 Sharma at para 63; La Rose v Canada, 2023 FCA 241 at paras 81-83. 
18 R v Kokopenace, 2015 SCC 28, [2015] 2 SCR 398 at para 251 [citations omitted] [italics in 
original; bolded emphasis added] [Kokopenace]. 
19 Thibaudeau v Canada, [1995] 2 SCR 627 at 655; Auton at para 41; Québec (Procureure 
générale) c Alliance du personnel professionnel et technique de la santé et des services sociaux, 
2018 SCC 17, [2018] 1 SCR 464 at para 42 [Alliance]. 
20 Begum v Canada (Citizenship and Immigration), 2018 FCA 181 at para 81, citing Withler at 
para 39. 
21 Sharma at para 30. 

https://canlii.ca/t/jssdp#par63
https://canlii.ca/t/k1qs8#par81
https://canlii.ca/t/gj1qq#par251
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii99/1995canlii99.pdf#page=29
https://canlii.ca/t/1j5fs#par41
https://canlii.ca/t/hrx1n#par42
https://canlii.ca/t/hvhff#par81
https://canlii.ca/t/2g0mf#par39
https://canlii.ca/t/jssdp#par30
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depending on context.22 But, as the majority also confirmed, “to be clear, while the evidentiary 

burden at the first step should not be undue, it must be fulfilled.”23  

25. The question of whether the evidence establishes a sufficient causal connection between 

an impugned law and alleged adverse treatment is largely one of fact and must be assessed on a 

case-by-case basis, in light of the particular evidence presented.  

C. Section 15(1) necessitates that any adverse impact be “based on” a protected ground 

26. At the first stage of the s. 15(1) framework, a claimant must also demonstrate a 

connection between the alleged adverse impact and the claimed protected ground. In particular, a 

claimant must show, on a balance of probabilities, that any differential impact is based on an 

enumerated or analogous ground. 

27. This element also stems directly from the text, purpose, and intent of s. 15(1). As set out 

above, s. 15(1) is not a generalized prohibition of discrimination. Rather, it is a prohibition of 

discrimination based on the grounds enumerated in s. 15(1), and those analogous to the 

enumerated grounds.24  

28. The text of s. 15(1) clearly prohibits discriminatory distinctions in the law that are based 

on, or stem from, certain protected grounds: “[e]very individual is equal before and under the 

law and has the right to the equal protection and equal benefit of the law without discrimination 

and, in particular, without discrimination based on race, national or ethnic origin, colour, 

religion, sex, age or mental or physical disability.”25  

 
22 Sharma at para 49. 
23 Sharma at para 50 [emphasis added]. 
24 Peter W Hogg, Constitutional Law of Canada, 5th ed Supp (Toronto: Thomson Reuters Canada 
Limited, 2024) at §55:17 [Hogg], citing Andrews [Book of Authorities, TAB 1]. 
25 Charter, s. 15(1) [emphasis added]. The text of a constitutional provision plays a primary role 

in its interpretation; the Charter “is not ‘an empty vessel to be filled with whatever meaning we 

might wish from time to time’” (Quebec (Attorney General) v 9147-0732 Québec inc., 2020 SCC 

32, [2020] 3 SCR 426 at paras 8-10, quoting Reference re Public Service Employee Relations Act 

(Alta), [1987] 1 SCR 313 at 394). 

https://canlii.ca/t/jssdp#par49
https://canlii.ca/t/jssdp#par50
https://laws-lois.justice.gc.ca/eng/const/page-12.html#h-48
https://canlii.ca/t/jbf0p#par8
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii88/1987canlii88.pdf#page=82
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29. The purpose of s. 15(1) also supports this conclusion. In Andrews, McIntyre J described 

the purpose of the equality protection as being to eliminate exclusionary barriers faced by 

individuals in protected groups.26 Justice McIntyre’s approach made clear that “[t]he analysis of 

discrimination […] must take place within the context of the enumerated grounds and those 

analogous to them.”27 

30. Limiting claims to enumerated or analogous grounds is not technical, but rather screens 

out claims “having nothing to do with substantive equality.”28 As this Court recognized in 

Withler, the first step of the s. 15(1) analysis “ensures that the courts address only those 

distinctions that were intended to be prohibited by the Charter.”29  

31. The law creates distinctions and differential impacts in many varied ways – it is only 

those distinctions that discriminate against certain protected groups that the Charter deems to be 

inappropriate. As Professor Moreau put the point: 

We think of discrimination not just as any sort of differential treatment but 
as a particular kind of differential treatment: to be discriminated against is 
not just to be denied something that others have but to be denied it in a 
way that is objectionable or unfair.30 

32. The aim of s. 15(1) is to proscribe such inappropriate distinctions. A claimant need not 

explain why a law creates such a distinction, but they do need to establish that it does. A court’s 

focus should remain on the s. 15(1) analytical framework.31 

a. Adverse effects discrimination claims must still focus on finding differentiations 
based on protected grounds  

33. There are cases where the distinction drawn by a law is not apparent on the face of the 

law itself. The concept of adverse effects discrimination has been developed to address such 

 
26 Andrews at 165, 172-74. 
27 Andrews at 180. 
28 Taypotat at para 19, quoting Corbiere v Canada (Minister of Indian and Northern Affairs), 
[1999] 2 SCR 203 at para 8 [Corbiere]. 
29 Withler at para 33; see also Alliance at para 26. 
30 Sophia Moreau, “The Promise of Law v. Canada” (2007), 57 UTLJ 415 at 426 [Book of 
Authorities, TAB 2], quoted with approval in Quebec v A at para 180. 
31 Sharma at para 38. 

https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://canlii.ca/t/gj637#par19
https://canlii.ca/t/1fqhc#par8
https://canlii.ca/t/2g0mf#par33
https://canlii.ca/t/hrx1n#par26
https://canlii.ca/t/fvsc0#par180
https://canlii.ca/t/jssdp#par38
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situations, and reflects a recognition that distinctions may be either direct (apparent on the face 

of a law) or indirect (based on the impact of a law on a protected group).32 The commitment to 

substantive equality in s. 15(1) requires courts to go behind the façade of similarities and 

differences, to assess the true impacts of a law.33  

34. Where adverse effects discrimination is claimed, courts must assess whether “a 

seemingly neutral law has a disproportionate impact on members of grounds protected on the 

basis of an enumerated or analogous ground.”34  

35. In such cases, the question of whether the differentiation or adverse impact is based on a 

protected ground must be assessed indirectly – sometimes involving the question of whether a 

law has a disproportionately negative impact on a protected group.35 However, the 

disproportionate negative impact must still be connected to a protected ground – it must be “a 

disproportionately negative impact on a group or individual that can be identified by factors 

relating to enumerated or analogous grounds.”36  

36. The concept of adverse effects discrimination thus does not mean that s. 15(1) loses its 

central focus on differentiations that are based on certain protected grounds of discrimination.  

Notwithstanding divergences in the analytical approach to s. 15(1) claims over the past several 

decades, the requirement to show a link or nexus between the adverse impact alleged and the 

claimed protected ground has been consistently repeated.37  

37. The requirement that an adverse impact of the law be based on, or because of, a protected 

ground is also consistent with the approach taken in human rights jurisprudence. Under human 

 
32 Sharma at paras 29, 42; Fraser at paras 31, 37-38; Ontario Human Rights Commission v 
Simpsons-Sears Ltd, [1985] 2 SCR 536 at 551; Andrews at 165, 174. 
33 Andrews at 174; see also Withler at para 39 and Fraser at para 41, noting that “Andrews provided 

a robust template for substantive equality that subsequent decisions ‘enriched by never 

abandoned’… It was a remedy for exclusion and a recipe for inclusion.” 
34 Fraser at para 30; Sharma at para 29. 
35 Fraser at para 51. 
36 Withler at para 64 [emphasis added]; see also Fraser at paras 48-50. 
37 See e.g. Sharma at paras 3, 31; Fraser at paras 50, 52; Taypotat at para 21; Alliance at para 25. 

https://canlii.ca/t/jssdp#par29
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html#par42
https://canlii.ca/t/jb370#par31
https://canlii.ca/t/jb370#par37
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/101/1/document.do#page=16
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf#page=32
https://canlii.ca/t/2g0mf#par39
https://canlii.ca/t/jb370#par41
https://canlii.ca/t/jb370#par30
https://canlii.ca/t/jssdp#par29
https://canlii.ca/t/jb370#par51
https://canlii.ca/t/2g0mf#par64
https://canlii.ca/t/jb370#par48
https://canlii.ca/t/jssdp#par3
https://canlii.ca/t/jssdp#par31
https://canlii.ca/t/jb370#par50
https://canlii.ca/t/jb370#par52
https://canlii.ca/t/gj637#par21
https://canlii.ca/t/hrx1n#par25
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rights legislation, to establish prima facie discrimination, a claimant is required to show that they 

have a characteristic protected from discrimination under the applicable legislation, they 

experienced an adverse impact, and that there is a “connection” between the prohibited ground of 

discrimination and the differential treatment complained of – in other words, that the protected 

characteristic was “a factor in” the adverse impact.38  

38. As such, the key question is whether a facially neutral rule has the effect of placing 

members of a protected group at a disproportionate disadvantage because of their membership in 

that protected group.39 The assessment is both qualitative and quantitative in nature, and 

necessarily invites a comparison between a claimant group and other groups or the general 

population who do not share the protected characteristic – it is in this way that a court assesses 

whether the impact is “disproportionate” based on a protected characteristic.40  

39. As has been clear from the early days of s. 15(1) case law, the concept of equality is 

inherently comparative; a point that has been repeatedly reiterated by this Court.41 While a strict 

reliance on comparator “groups” is no longer a component of the s. 15(1) analytical 

framework,42 the nature of equality remains a comparative exercise.43 Comparison must be 

 
38 Moore v British Columbia (Education), 2012 SCC 61, [2012] 3 SCR 360 at para 33; see also 
Ward v Quebec (Commission des droits de la personne et des droits de la jeunesse), 2021 SCC 
43, [2021] 3 SCR 176 at para 96; Québec (Commission des droits de la personne et des droits de 
la jeunesse) v Bombardier Inc (Bombardier Aéronautique Centre de formation), 2015 SCC 39, 
[2015] 2 SCR 789 at paras 48, 52 [Bombardier]; Vancouver Area Network of Drug Users v 
Downtown Vancouver Business Improvement Association, 2018 BCCA 132 at para 57, leave to 
appeal to SCC refused, 38157 (Jan 31, 2019) [Vancouver Area Network of Drug Users]; Stewart 
v Elk Valley Coal Corp, 2017 SCC 30, [2017] 1 SCR 591 at para 46 [Elk Valley Coal].  
39 Fraser at para 53, citing Sophia Moreau, “The Moral Seriousness of Indirect Discrimination”, 
in Hugh Collins & Tarunabh Khaitan, eds., Foundations of Indirect Discrimination Law (Portland, 
Or: Hart Publishing, 2018) 123 at 125.  
40 Sharma at para 31. 
41 Andrews at 164, see also Fraser at paras 55, 172; Sharma at para 41; Withler at para 41; R v 
Kapp, 2008 SCC 41, [2008] 2 SCR 483 at para 15 [Kapp]. 
42 Withler at paras 55-64. 
43 Sharma at para 41. 

https://canlii.ca/t/ftp16#par33
https://canlii.ca/t/jk1tl#par96
https://canlii.ca/t/gk9vn#par48
https://canlii.ca/t/gk9vn#par52
https://canlii.ca/t/hrfft#par57
https://canlii.ca/t/hx96b
https://canlii.ca/t/h49b1#par46
https://canlii.ca/t/jb370#par53
https://canlii.ca/t/jssdp#par31
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://canlii.ca/t/jb370#par55
https://canlii.ca/t/jb370#par172
https://canlii.ca/t/jssdp#par41
https://canlii.ca/t/2g0mf#par41
https://canlii.ca/t/1z476#par15
https://canlii.ca/t/2g0mf#par55
https://canlii.ca/t/jssdp#par41
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approached with caution and viewed in light of the entire relevant context,44 but there is no 

question that it plays a role throughout the analysis.45 As this Court explained in Withler: 

Inherent in the word “distinction” is the idea that the claimant is treated 
differently than others. Comparison is thus engaged, in that the claimant 
asserts that he or she is denied a benefit that others are granted or carries a 
burden that others do not, by reason of a personal characteristic that falls 
within the enumerated or analogous grounds of s. 15(1).46 

40. A court must necessarily compare the circumstances of individuals who belong to a 

protected group, or share a protected characteristic, with those that do not, while recognizing that 

the analysis should not be unduly formalistic.  

41. For example, a claimant who alleges that eligibility criteria for a benefit program cause or 

contribute to a disproportionate impact based on a protected ground must demonstrate a 

connection or nexus between the differentiation (the eligibility criteria), and a disproportionate 

impact on a protected group. The fact that a claimant belongs to a protected group, and some 

members of the group are among those who are ineligible, does not automatically mean there is a 

disproportionate impact based on the protected ground. Any eligibility criteria will draw 

distinctions between those who are eligible, and those who are not. Just because some of the 

people who are ineligible belong to a protected group does not make the eligibility criteria 

discriminatory. More is (and should be) required to fulfill the promise of s. 15(1). 

42. Virtually all legislation distinguishes and makes categories in some way; different rules, 

regulations, requirements, and eligibility qualifications are necessary for the governance of a 

modern society.47 As Professor Hogg notes, “every statute or regulation employs classifications 

 
44 Withler at para 43. 
45 Withler at para 62. 
46 Withler at para 62 [emphasis added]; see also Jacob v Canada (Attorney General), 2024 ONCA 

648 at para 65, leave to appeal to SCC requested (41526): “[w]hile discrimination can be 

experienced at either the individual or group level, the discrimination that s. 15 protects against is 

based on the individual’s membership in a group, whose parameters are defined by the enumerated 

or analogous ground alleged by the claimant.” 
47 Andrews at 168-69; Quebec v A at para 141. 

https://canlii.ca/t/2g0mf#par43
https://canlii.ca/t/2g0mf#par62
https://canlii.ca/t/2g0mf#par62
https://canlii.ca/t/k6k2j#par65
https://scc-csc.ca/cases-dossiers/search-recherche/41526/
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://canlii.ca/t/fvsc0#par141
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of one kind or another for the imposition of burdens or the grant of benefits. Laws never provide 

the same treatment for everyone.”48 But as this Court has made clear, not every distinction is 

discriminatory.49  

43. In the context of childcare, there is no question that women have been historically 

disadvantaged in the workplace, and have taken on a disproportionate share of child rearing 

responsibilities throughout history.50 However, this does not mean that every set of eligibility 

criteria for a benefits program relating to childcare discriminates against women, solely because 

some women may not qualify for the benefit. Put another way, the mere fact that some ineligible 

people belong to a protected group, on its own, would not satisfy the first step of the s. 15(1) 

inquiry – it is not the type of “disproportionality” that s. 15(1) is aimed at combatting. The key is 

whether the eligibility criteria impact a protected group because of a characteristic inherently 

linked to being a member of that protected group. 

44. Reaching such a conclusion would skip over the essential elements of the first step of the 

s. 15(1) analysis and disregard the requirement that a claimant show that a law treats a claimant 

group differently because of their membership in a protected group. It would risk creating an 

obligation on the state to actively take steps to rectify existing societal disadvantages rather than 

to refrain from making discriminatory distinctions in laws.  

45. The law is clear that such an obligation would be inappropriate because it would pull 

courts “into the complex legislative domain of policy and resource allocation, contrary to the 

separation of powers.”51 The underlying causes of pre-existing societal disadvantage are often 

multi-faceted, and policy responses may give rise to a range of costs and benefits that must be 

weighed. Moreover, the allocation of resources to address pre-existing disadvantage involves 

complex trade-offs among competing objectives. Crafting policy responses to address the needs 

of socially disadvantaged groups, and making resource allocation decisions that prioritize among 

competing interests, are core functions of the legislative branch of the state.  

 
48 Hogg at §55:9 [Book of Authorities, TAB 1]. 
49 Andrews at 168-69; Kapp at para 28; Sharma at para 51.  
50 Fraser at paras 103, 166. 
51 Sharma at para 63, and the cases cited therein. 

https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.pdf
https://canlii.ca/t/1z476#par28
https://canlii.ca/t/jssdp#par51
https://canlii.ca/t/jb370#par103
https://canlii.ca/t/jb370#par166
https://canlii.ca/t/jssdp#par63
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46. A freestanding constitutional obligation to address societal disadvantages would turn the 

separation of powers on its head and thrust the courts into what is fundamentally a legislative 

domain. This outcome is avoided by continuing to adhere to a framework that requires a causal 

link between the impugned law and the adverse effect, and a sufficient connection between the 

adverse effect and a protected ground.  

47. As with the causal link between the impugned law and the adverse effect, the question of 

whether the evidence establishes a sufficient connection between adverse effect and a protected 

ground is largely one of fact, to be assessed on a case-by-case basis.52 The link must be based on 

evidence, and should not be assumed.53 This concept is not unique to s. 15(1). A proper factual 

foundation is essential to any constitutional claim; “Charter decisions cannot be based upon the 

unsupported hypotheses of enthusiastic counsel.”54 

b. Evidence of a statistical disparity does not, on its own, establish the requisite 
connective link; statistical evidence shows correlation, not causation  

48. While there are many ways to establish a distinction based on a protected ground, the 

evidence must go beyond speculative and hypothetical.55 Claimants who allege adverse effects 

discrimination may, for example, bring evidence of a statistical disparity between the impact on a 

protected group as compared to other groups who do not share the protected characteristic. A 

strong correlation between membership in a protected group and the alleged disadvantage may 

tend to demonstrate the existence of a sufficient link.  

49. However, a statistical disparity alone, without more, does not establish whether the 

impact is based on a protected characteristic. As majority of this Court recognized in Fraser, 

“[e]vidence of statistical disparity, on its own, may have significant shortcomings that leave open 

the possibility of unreliable results.”56  

 
52 Vancouver Area Network of Drug Users at para 81; Elk Valley Coal at paras 39, 46. 
53 Elk Valley Coal at para 39. 
54 MacKay v Manitoba, [1989] 2 SCR 357 at 361-62 [MacKay v Manitoba]. 
55 Taypotat at para 34; Fraser at para 60. 
56 Fraser at para 60; see also Ontario Teacher Candidates’ Council v Ontario (Education), 2023 
ONCA 788 at paras 70-71 [Ontario Teacher Candidates’ Council]. 

https://canlii.ca/t/hrfft#par81
https://canlii.ca/t/h49b1#par39
https://canlii.ca/t/h49b1#par46
https://canlii.ca/t/h49b1#par39
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii26/1989canlii26.pdf#page=5
https://canlii.ca/t/gj637#par34
https://canlii.ca/t/jb370#par60
https://canlii.ca/t/jb370#par60
https://canlii.ca/t/k1dgj#par70
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50. Statistical evidence shows correlation, but correlation is not causation.57 Resting a 

finding of discrimination on a statistical disparity alone reflects an unduly mechanical or 

mathematical approach to s. 15(1) issues, and does not demonstrate the requisite nexus. It may be 

part of a constellation of evidence, but must be accompanied by qualitative contextual 

information demonstrating that the differentiation or adverse impact is based on a protected 

ground, and not some other unrelated factor.58 

51. The British Columbia Court of Appeal decision in Vancouver Area Network of Drug 

Users is instructive in terms of the value of statistical disparity evidence in a discrimination 

inquiry.59 The appeal involved a human rights challenge to an initiative aiming to prevent people 

from loitering or sleeping in front of businesses and in certain areas of a Vancouver park. The 

Court concluded the initiative targeted people experiencing homelessness, a disproportionate 

number of whom were Indigenous or had disabilities. However, the Court found that the 

evidence did not demonstrate an adverse effect based on protected characteristics, making the 

following key points: 

• Statistical evidence is, by definition, circumstantial. It can show a correlation between 

membership in a particular group, and a facially neutral rule; such correlation can point to 

a connection between adverse treatment and protected grounds.60 

• However, correlation is not sufficient – “a statistical correlation is not, itself, a link.”61 A 

correlation may result from many factors, including mere coincidence. Or, a correlation 

“may be the result of confounding factors or a constellation of influences that are so 

remote from protected grounds of discrimination as to fail to constitute a link.”62 

 
57 Fraser at para 180, per Brown and Rowe JJ (dissenting); Vancouver Area Network of Drug 
Users at paras 88, 90. 
58 Miceli-Riggins v Canada (Attorney General), 2013 FCA 158 at para 76, quoting Symes at 764-
65. 
59 Vancouver Area Network of Drug Users at para 98, cited with approval in Fraser at para 60. 
60 Vancouver Area Network of Drug Users at paras 88, 90. 
61 Vancouver Area Network of Drug Users at para 91. 
62 Vancouver Area Network of Drug Users at para 91. 

https://canlii.ca/t/jb370#par180
https://canlii.ca/t/hrfft#par88
https://canlii.ca/t/hrfft#par90
https://canlii.ca/t/fz6pl#par76
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii55/1993canlii55.pdf#page=70
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii55/1993canlii55.pdf#page=70
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca132/2018bcca132.html#par98
https://canlii.ca/t/jb370#par60
https://canlii.ca/t/hrfft#par88
https://canlii.ca/t/hrfft#par90
https://canlii.ca/t/hrfft#par91
https://canlii.ca/t/hrfft#par91
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52. On the facts of the case, the Court noted that the root causes of homelessness are complex 

and multi-dimensional, and the statistical correlations were insufficient to demonstrate that 

prohibited grounds of discrimination were a factor in the adverse treatment alleged.63 

53. Grounding a finding of discrimination in quantitative statistics alone creates a risk of a 

sterile analytical approach that could become untethered from the purpose of s. 15(1). It also 

creates a lack of clarity around what level of disparity means a law is discriminatory. One 

academic has articulated the point this way: 

Any law, when subjected to close scrutiny, might be seen as having a 
disparate impact on a […] “disadvantaged” group, in the sense that it 
might exclude from its benefit a higher percentage of disadvantaged group 
members than members of the general population. However, should every 
instance of disparate impact on a disadvantaged group […] be considered 
a violation of subsection 15(1), thus requiring the state to justify the law 
under the terms of section 1? If 55 percent of a disadvantaged group are 
excluded from the benefit of a particular law, while only 50 percent of the 
general population are excluded, should the courts find such a differential 
sufficient to support a claim of discrimination?64 

54. As such, while statistical evidence can assist in demonstrating an available inference, a 

statistical correlation must be supplemented with evidence explaining the connection. Indeed, 

this is what lead this Court to confirm that the evidence to show a breach of s. 15(1) “must 

amount to more than a web of instinct” in Taypotat.65 Ultimately, it is for a trier of fact to 

determine whether to infer the necessary connection based on all the evidence, including 

circumstantial statistical evidence.66  

55. As such, if statistical disparities are used, it is essential to take into account qualitative 

considerations alongside quantitative considerations.67 This does not require a claimant to show 

 
63 Vancouver Area Network of Drug Users at paras 100-102. 
64 Richard Moon, “Comment on Fraser v Canada (AG): The More Things Change” (2021) 30:2 
Const Forum Const 85 at 93, quoting Richard Moon, “A Discrete and Insular Right to Equality: 
Comment on Andrews v Law Society of British Columbia” (1989) 21:3 Ottawa L Rev 563, 
1989 CanLIIDocs 38 at 578-79. 
65 Taypotat at para 34. 
66 Vancouver Area Network of Drug Users at para 98; see also Taypotat at paras 30-34. 
67 Fraser at paras 60, 63, citing Colleen Sheppard, “Of Forest Fires and Systemic Discrimination: 
A Review of British Columbia (Public Service Employee Relations Commission) v. B.C.G.S.E.U.” 

https://canlii.ca/t/hrfft#par100
https://journals.library.ualberta.ca/constitutional_forum/index.php/constitutional_forum/article/view/29423/21418
https://www.canlii.org/en/commentary/doc/1989CanLIIDocs38
https://canlii.ca/t/gj637#par34
https://canlii.ca/t/hrfft#par98
https://canlii.ca/t/gj637#par30
https://canlii.ca/t/jb370#par60
https://canlii.ca/t/jb370#par63
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an intention to discriminate, or to bear the burden of showing why a law has such an effect – but 

does require the claimant to demonstrate the connection between the claimed adverse impact and 

the ground of discrimination itself.  

56. This approach avoids the possibility that neutral laws will be found to draw a distinction 

based on a protected ground simply because a population they affect has a particular 

demographic composition that differs from that of the population as a whole. It prevents a 

distinction in an adverse effects discrimination claim being based solely on a “web of instinct.”68  

57. The precise nature of the evidence required will vary depending on the context, and the 

reasonable inferences available from that evidence. There may be cases where the nexus between 

the adverse effect of a law and a protected group is sufficiently straightforward that 

disproportionate representation within an affected group will suffice because of the reasonable 

inferences that can be drawn.69 This Court’s decision in Brooks is such an example.70 In other 

cases, additional evidence will be required. 

58. Courts have recognized the difficulties in making out some claims of adverse effect 

discrimination, and have been “careful not to dictate rigid evidentiary requirements.”71 While an 

excessively technical approach to evidence could risk creating artificial barriers for claimants, a 

disproportionate impact based on a protected ground must still be established.72  

59. It is not excessively technical to require evidence of a connection or nexus between the 

differential treatment and the claimed protected ground. The Ontario Court of Appeal put the 

 
(2001), 46:2 McGill LJ 533, 2001 CanLIIDocs 59 at 548; Ontario Teacher Candidates’ Council 
at paras 86-89. 
68 Taypotat at para 34. 
69 Vancouver Area Network of Drug Users at para 95; Fraser at para 61.  
70 Brooks v Canada Safeway Ltd, [1989] 1 SCR 1219 [Brooks]. In Brooks, the Court held that a 

corporate plan which denied benefits to employees during pregnancy discriminated on the basis of 

sex.  
71 Sidhu v Canada (Attorney General), 2024 YKCA 14 at para 62 [Sidhu]; see also Sharma at para 
49; Ontario Teacher Candidates’ Council at para 68, citing Fraser at paras 59-60. 
72 Sharma at para 50; Taypotat at para 34; Sidhu at para 63. 

https://www.canlii.org/en/commentary/doc/2001CanLIIDocs59
https://canlii.ca/t/k1dgj#par86
https://canlii.ca/t/gj637#par34
https://canlii.ca/t/hrfft#par95
https://canlii.ca/t/jb370#par61
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii96/1989canlii96.pdf
https://canlii.ca/t/k7xkp#par62
https://canlii.ca/t/jssdp#par49
https://canlii.ca/t/k1dgj#par68
https://canlii.ca/t/jb370#par59
https://canlii.ca/t/jssdp#par50
https://canlii.ca/t/gj637#par34
https://canlii.ca/t/k7xkp#par63
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point cogently in Ontario Teacher Candidates’ Council: a “sufficient evidentiary record is not a 

mere technicality. It is essential in all cases and particularly in constitutional litigation, which 

frequently engages concepts and principles that are of fundamental importance to Canadian 

society, and which may profoundly affect the lives of Canadians.”73 

60. A sufficient evidentiary basis has always been a fundamental component of the first stage 

of the s. 15(1) analysis.74 It ensures that s. 15(1) remains focused on the type of state action 

intended to be prohibited by the Charter – discrimination based on grounds that act as “constant 

markers of suspect decision making or potential discrimination.”75 As the Federal Court of 

Appeal stated in Weatherley, “[d]ecades of unbroken Supreme Court case law forbids courts 

from” circumventing evidentiary requirements through “assumptions or guesswork.”76 

61. Although the nature of the evidence presented may vary from case to case, the legal test 

does not – and should not – change.77 This is necessary to maintain the integrity and 

predictability of the law. 

c. An established connection is particularly important in cases claiming 
intersectional grounds 

62. The connection between a distinction or adverse effect and the protected ground is 

particularly important in cases where discrimination is alleged to arise from intersecting 

characteristics – one of which is protected by s. 15(1), and one of which is not. Protecting this 

connective requirement ensures that s. 15(1) remains grounded in its purpose and does not 

become a backdoor for the recognition of discrimination claims on the basis of grounds that are 

not intended to be protected. 

63. This Court’s jurisprudence has rightly been careful and cautious in the recognition of 

analogous grounds of discrimination, emphasizing that they must denote personal characteristics 

 
73 Ontario Teacher Candidates’ Council at para 81, citing MacKay v Manitoba at 361-62.  
74 Alliance at para 26; Lewis v Alberta Health Services, 2022 ABCA 359 at para 70, leave to appeal 
to SCC refused, 40549 (Jun 8, 2023). 
75 Alliance at para 26, quoting Withler at para 33. 
76 Weatherley at para 43. 
77 Bombardier at para 69. 

https://canlii.ca/t/k1dgj#par81
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii26/1989canlii26.pdf#page=5
https://canlii.ca/t/hrx1n#par26
https://canlii.ca/t/jstsd#par70
https://www.canlii.org/en/ca/scc-l/doc/2023/2023canlii49297/2023canlii49297.html
https://canlii.ca/t/hrx1n#par26
https://canlii.ca/t/2g0mf#par33
https://canlii.ca/t/jh8cf#par43
https://canlii.ca/t/gk9vn#par69
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that are immutable, or constructively immutable.78 Analogous grounds are those that are 

essential components of personal identity.79 The concept of “refugee status” bears few of these 

characteristics. Moreover, the recognition of a new analogous ground must be based on a proper 

record.80  

64. To protect the rigour of this analogous grounds inquiry, it is essential to avoid expanding 

the concept of intersectionality to effectively protect a ground of discrimination that does not 

meet the legal test for an analogous ground. 

65. There is no question that individuals can experience discrimination or differentiation 

differently based on a constellation of personal characteristics. As the dissenting justices noted in 

Sharma, the “grounds of discrimination shaping [a claimant’s] situation may intersect, 

compounding to form an individual or group’s experience.”81 The law surrounding s. 15(1) is, 

and must be, sufficiently sophisticated to recognize that discrimination may arise from 

intersections between multiple protected grounds. It does so by considering the full context, 

including the situation of a claimant group and the impact of an impugned law on that group.82 

66. However, to violate s. 15(1), an impugned law must create, or contribute to, a 

disadvantage that is based on protected grounds of discrimination, lest the analytical approach 

become disconnected from the text and purpose of s. 15(1).  

67. The requirement for a claimant to demonstrate that any adverse treatment or 

differentiation is based on a protected ground also serves the function of centering the analysis 

around the proper form of comparison. The differential treatment must stem from the protected 

ground that is invoked, not another ground that may not be protected. The comparison must be 

between those who belong to the protected group, and those who do not. The protected (or 

 
78 Corbiere at paras 13-15 (per McLachlin and Bastarache JJ) and 58-62 (per L’Heureux-Dubé J, 
concurring). 
79 Corbiere at para 13 (per McLachlin and Bastarache JJ) and 60 (per L’Heureux-Dubé J, 
concurring). 
80 Fraser at paras 116-17. 
81 Sharma at para 196, per Karakatsanis J (dissenting), citing Withler at para 58. 
82 Ontario v G at para 47. 

https://canlii.ca/t/1fqhc#par13
https://canlii.ca/t/1fqhc#par58
https://canlii.ca/t/1fqhc#par13
https://canlii.ca/t/1fqhc#par60
https://canlii.ca/t/jb370#par116
https://canlii.ca/t/jssdp#par196
https://canlii.ca/t/2g0mf#par58
https://canlii.ca/t/jbpb4#par47
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claimed) characteristic cannot shift throughout the analysis, lest the chain of connections 

between the constituent components of s. 15(1) be broken. 

D. Stability in the s. 15(1) case law ought to be maintained 

68. Clarity, predictability, and stability are essential in the law. Concerns with instability are 

perhaps particularly acute in the context of s. 15(1), where the analytical framework has 

experienced a “winding course of judicial interpretation” over the past several decades.83  

69. In this Court’s recent decision in Sharma, the majority sought to bring “clarity and 

predictability” to the legal test for s. 15(1) claims, particularly as it relates to the causation 

element and the role of the state in remedying existing social inequalities.84 While courts may 

properly disagree on the application of the legal framework to a particular set of facts, the 

essential core features of this Court’s majority decision in Sharma should be retained, both for 

doctrinal consistency, and to allow the law to settle into a predictable and stable framework. 

70. As pointed out in a concurring decision, “stare decisis is fundamental to legal stability, 

judicial legitimacy, and the rule of law” and “[f]ailing to have proper regard to stare decisis has 

serious, far-reaching consequences.”85 A legal analysis that is in constantly in flux does not assist 

claimants or respondents, and does not allow for the stability that is so integral to the rule of law. 

71. As this Court pointed out in Alliance, “[l]egislatures understand that they are bound by 

the Charter and that the public expects them to comply with it.”86 Maintaining clarity and 

consistency in the approach to s. 15(1) helps facilitate the overarching goals of the equality 

guarantee. 

 
83 Hogg at §55:15 [Book of Authorities, TAB 1]; see also Sharma at para 34. 
84 Sharma at paras 32-33. 
85 R v Kirkpatrick, 2022 SCC 33, [2022] 2 SCR 480 at paras 116, 172 (per Côté, Brown and Rowe 
JJ, concurring). 
86 Alliance at para 42. 

https://canlii.ca/t/jssdp#par34
https://canlii.ca/t/jssdp#par32
https://canlii.ca/t/jr3vx#par116
https://canlii.ca/t/jr3vx#par172
https://canlii.ca/t/hrx1n#par42
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PART IV – COSTS 

72. Alberta does not seek costs and submits that the ordinary rule that costs are not awarded 

against an Intervener should apply.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 7th day of April, 2025. 

for: 

________________________________ 
  Leah M. McDaniel 
  Counsel for the Intervener,  
  Attorney General of Alberta 
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