Court File No. 41210

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL OF QUEBEC)

BETWEEN:
ATTORNEY GENERAL OF QUEBEC
Appellant
(Appellant)
—and —
BIJOU CIBUABUA KANYINDA
Respondent

(Respondent / Incidental Appellant)

—and —

COMMISSION DES DROITS DE LA PERSONNE
ET DES DROITS DE LA JEUNESSE
Respondent
(Mise en cause / Incidental Appellant)

—and —

ATTORNEY GENERAL OF ALBERTA, ATTORNEY GENERAL OF ONTARIO,
ATTORNEY GENERAL OF BRITISH COLUMBIA, ATTORNEY GENERAL OF
CANADA, CANADIAN CONSTITUTION FOUNDATION, ADVOCATES FOR THE
RULE OF LAW, REFUGEE CENTRE, CENTRALE DES SYNDICATS DU QUEBEC,
BLACK ACTION DEFENSE COMMITTEE, AMNISTIE INTERNATIONALE CANADA
FRANCOPHONE, FCJ REFUGEE CENTRE AND MADHU VERMA MIGRANT
JUSTICE CENTRE, CANADIAN ASSOCIATION OF REFUGEE LAWYERS,
CHARTER COMMITTEE ON POVERTY ISSUES, NATIONAL ASSOCIATION OF
WOMEN AND THE LAW AND DAVID ASPER CENTRE FOR CONSTITUTIONAL
RIGHTS, INCOME SECURITY ADVOCACY CENTRE, UNITED NATIONS HIGH
COMMISSIONER FOR REFUGEES, BRITISH COLUMBIA CIVIL LIBERTIES
ASSOCIATION, CANADIAN COUNCIL FOR REFUGEES, CANADIAN CIVIL
LIBERTIES ASSOCIATION, ESCR-NET - INTERNATIONAL NETWORK FOR
ECONOMIC, SOCIAL AND CULTURAL RIGHTS, CANADIAN ASSOCIATION OF
BLACK LAWYERS AND BLACK LEGAL ACTION CENTRE, WOMEN'S LEGAL
EDUCATION AND ACTION FUND INC., ASSOCIATION QUEBECOISE DES
AVOCATS ET AVOCATES EN DROIT DE L'IMMIGRATION
Interveners

FACTUM OF THE INTERVENER,
CANADIAN CIVIL LIBERTIES ASSOCIATION
(Pursuant to Rules 37 and 42 of the Rules of the Supreme Court of Canada)




Trudel Johnston & Lespérance

750, Cote de la Place d'Armes, Suite 90
Montréal (Quebec) H2Y 2X8

Tel.: (514) 871-8385

Toll free 1-844-588-8385

Fax: (514) 871-8800

Bruce W. Johnston | Lex Gill

Tel:  (514) 871-8385

Fax: (514)871-8800

Email: bruce@tjl.quebec | lex@tjl.quebec

Counsel for the Intervener,
Canadian Civil Liberties Association

TO: THE REGISTRAR
Supreme Court of Canada
301 Wellington Street
Ottawa, ON, K1A 0J1

Email: registry-greffe(@scc-csc.ca

COPIES TO:

Procureur général du Québec
Ministére de la Justice

1, rue Notre-Dame Est, Bureau 8.00
Montréal, QC, H2Y 1B6

Manuel Klein |

Luc-Vincent Gendron-Bouchard |
Christophe Achdjian

Tel.: (514) 393-2336

Tel.: (418) 643-1477

Fax: (514) 873-7074

Fax: (418) 644-7030
manuel.klein@justice.gouv.qc.ca
luc-vincent.gendron-
bouchard@justice.gouv.gc.ca
christophe.achdjian@justice.gouv.gc.ca

Counsel for the Appellant,
Procureur général du Québec

Noél et Associés, s.e.n.c.r.l.
225, montée Paiement, 2e étage
Gatineau, QC, J8P 6M7

Pierre Landry

Tel.: (819) 771-7393

Fax: (819) 771-5397
p.landry@noclassocies.com

Agent for the Appellant,
Procureur général du Québec


mailto:bruce@tjl.quebec
mailto:lex@tjl.quebec
mailto:registry-greffe@scc-csc.ca
mailto:manuel.klein@justice.gouv.qc.ca
mailto:luc-vincent.gendron-bouchard@justice.gouv.qc.ca
mailto:luc-vincent.gendron-bouchard@justice.gouv.qc.ca
mailto:christophe.achdjian@justice.gouv.qc.ca
mailto:p.landry@noelassocies.com

Melancon, Marceau, Grenier Cohen s.e.n.c.

871, Grande Allée Ouest, Bureau 200
Québec, QC, G1S 1C1

Sibel Ataogul |
Guillaume Grenier

Tel.: (514) 525-3414
Fax: (514) 525-2803
sataogul@mmec.quebec
gorenier@mmec.quebec

Counsel for the Respondent,
Bijou Cibuabua Kanyinda

Bitzakidis, Clément-Major, Fournier
360, rue Saint-Jacques
Montréal, QC, H2Y 1P5

Justine Saint-Jacques | Christine Campbell
Tel.: (514) 873-5146, ext. 8018

Fax: (514) 873-6032
justine.st-jacques@cdpdj.gc.ca
christine.campbell@cdpdj.qc.ca

Counsel for the Respondent,
Commission des droits de la personne et des
droits de la jeunesse

Alberta Justice Constitutional and
Aboriginal Law

10th Floor, Oxford Tower

10025 - 102A, Avenue N.W.
Edmonton, AB, T5J 272

Leah M. McDaniel

Tel.: (780) 422-7145

Fax: (780) 643-0852
leah.mcdaniel@gov.ab.ca

Counsel for the Intervener,
Attorney General of Alberta

1

Gowling WLG (Canada) LLP
160, Elgin Street, Suite 2600
Ottawa, ON, K1P 1C3

D. Lynne Watt

Tel.: (613) 786-8695

Fax: (613) 788-3509
lynne.watt@gowlingwlg.com

Agent for the Intervener,
Attorney General of Alberta


mailto:sataogul@mmgc.quebec
mailto:ggrenier@mmgc.quebec
mailto:justine.st-jacques@cdpdj.qc.ca
mailto:christine.campbell@cdpdj.qc.ca
mailto:leah.mcdaniel@gov.ab.ca
mailto:lynne.watt@gowlingwlg.com

Attorney General of Ontario
McMurty-Scott Building, 4th Floor
720, Bay St.

Toronto, ON, M7A 2S9

Rochelle Fox | Maia Stevenson
Tel.: (416) 995-3288

Fax: (416) 326-1015
rochelle.fox(@ontario.ca
maia.stevenson(@ontario.ca

Counsel for the Intervener,
Attorney General of Ontario

Attorney General of British Columbia
PO Box 9280 Stn Prov Govt
Victoria, BC, V8W 9]7

Ashley A. Caron

Tel.: (778) 974-3342
Fax: (250) 356-9154
ashley.caron@gov.bc.ca

Counsel for the Intervener,
Attorney General of British Columbia

Attorney General of Canada
Complexe Guy-Favreau

200, boul. René-Lévesque Ouest,
Piece 1202-23

Montréal, QC, H2Z 1X4

Francois Joyal | Justine Malone |
Lindy Rouillard-Labbé

Tel.: (514) 283-4934

Fax: (514) 496-7876
francois.joyal@)justice.gc.ca
justine.malone(@justice.gc.ca
lindy.rouillard-labbe@justice.gc.ca

Counsel for the Intervener,
Attorney General of Canada

111

Supreme Advocacy LLP
340, Gilmour Street, Suite 100
Ottawa, ON, K2P OR3

Marie-France Major

Tel.: (613) 695-8855, ext. 2
Fax: (613) 695-8580
mfmajor@supremeadvocacy.ca

Agent for the Intervener,
Attorney General of Ontario

Michael Sobkin Law Corporation
331, Somerset Street West
Ottawa, ON, K2P 0J8

Michael Sobkin

Tel.: (613) 282-1712
Fax: (613) 228-2896
msobkin@sympatico.ca

Agent for the Intervener,
Attorney General of British Columbia

Attorney General of Canada
Department of Justice Canada
National Litigation Sector

275, Sparks Street, St-Andrew Tower
Ottawa, ON, K1A OHS

Bernard Letarte
Tel.: (613) 294-6588
Fax: (613) 954-1920

SCCAgentCorrespondantCSC@justice.gc.ca

Agent for the Intervener,
Attorney General of Canada


mailto:rochelle.fox@ontario.ca
mailto:maia.stevenson@ontario.ca
mailto:mfmajor@supremeadvocacy.ca
mailto:ashley.caron@gov.bc.ca
mailto:msobkin@sympatico.ca
mailto:francois.joyal@justice.gc.ca
mailto:justine.malone@justice.gc.ca
mailto:lindy.rouillard-labbe@justice.gc.ca
mailto:SCCAgentCorrespondantCSC@justice.gc.ca

v

Fasken Martineau Dumoulin s.e.n.c.r.l.,
s.r.l.

800, rue du Square-Victoria, Bureau 3500
Montréal, QC, H4Z 1E9

Guillaume Pelegrin |
Jean-Francois Trudelle
Tel.: (514) 397-7411
Fax: (514) 397-7600
gpelegrin@fasken.com
jtrudelle@fasken.com

Counsel for the Intervener,
Canadian Constitution Foundation

Jordan Honickman Barristers
90, Adelaide St W, Suite 200
Toronto, ON, M5H 3V9

Asher Honickman | Chelsea Dobrindt
Tel.: (416) 238-7511

Fax: (416) 238-5261
ahonickman(@jhbarristers.com
cdobrindt@jhbarristers.com

Counsel for the Intervener,
Advocates for the Rule of Law

The Refugee Centre / Le Centre des
Réfugiés

100-2107, rue Sainte-Catherine Ouest
Montréal, QC, H3H 1M6

Pierre-Luc Bouchard |

Brett Gordon Howie

Tel.: (514) 846-0005

Fax: (514) 600-1688
p.bouchard@therefugeecentre.org
bghowie.avocat@gmail.com

Counsel for the Intervener,
The Refugee Center


mailto:gpelegrin@fasken.com
mailto:jtrudelle@fasken.com
mailto:ahonickman@jhbarristers.com
mailto:cdobrindt@jhbarristers.com
mailto:p.bouchard@therefugeecentre.org
mailto:bghowie.avocat@gmail.com

Barabé Morin

(Les services juridiques de la CSQ)
9405, rue Sherbrooke Est
Montréal, QC, H1L 6P3

Amy Nguyen | Ariane Roberge
Tel.: (514) 356-8888 Ext: 2137
Fax: (514) 356-0990
nguven.amy@lacsq.org
roberge.ariane@lacsq.org

Counsel for the Intervener,
Centrale des syndicats du Québec

Sotos LLP
55, University Avenue, Suite 600
Toronto, ON, M5J 2H7

Mohsen Seddigh

Tel.: (416) 977-0007
Fax: (416) 977-0717
mseddigh@sotosllp.com

Counsel for the Intervener,
Black Action Defense Committee

Melancon, Marceau, Grenier Cohen s.e.n.c.

1717, boul. René-Lévesque Est, Bureau 300
Montréal, QC, H2L 4T3

Julien Thibault

Tel.: (514) 525-3414
Fax: (514) 525-2803
jthibault@mmegc.quebec

Counsel for the Intervener,
Amnistie internationale Canada francophone

Supreme Advocacy LLP
340 Gilmour Street, Suite 100
Ottawa, ON, K2P OR3

Marie-France Major
Tel.: (613) 695-8855
Fax: (613) 695-8580
mfmajor@supremeadvocacy.ca

Agent for the Intervener,
Centrale des syndicats du Québec


mailto:nguyen.amy@lacsq.org
mailto:roberge.ariane@lacsq.org
mailto:mfmajor@supremeadvocacy.ca
mailto:mseddigh@sotosllp.com
mailto:jthibault@mmgc.quebec

vi

University of Ottawa

Faculty of Law

57, Louis-Pasteur Pvt.

Ottawa, ON, K1N 6N5

Yin Yuan Chen | Joshua Eisen
Tel.: (613) 562-5800 Ext: 2077
yy.chen@uottawa.ca
joshuae@fcjrefugeecentre.org

Counsel for the Intervener,
FCJ Refugee Centre and Madhu Verma
Migrant Justice Centre

McCarthy Tétrault LLP
745, Thurlow Street, Suite 2400
Vancouver, BC, V6E 0C5

Connor Bildfell | Simon Bouthillier |
Katherine Griffin

Tel.: (236) 330-2044

Fax: (604) 643-7900
cbildfell@mccarthy.ca
sbouthillier@mccarthy.ca
keriffin@mccarthy.ca

Counsel for the Intervener,
Canadian Association of Refugee Lawyers

Pink Larkin
201 — 1463, South Park St
Halifax, NS, B3J 3S9

Vince Calderhead | Martha Jackman
Tel.: (902) 423-7777

Fax: (902) 423-9588
vecalderhead@pinklarkin.ca
martha.jackman@uottawa.ca

Counsel for the Intervener,
Charter Committee on Poverty Issues


mailto:yy.chen@uottawa.ca
mailto:joshuae@fcjrefugeecentre.org
mailto:cbildfell@mccarthy.ca
mailto:sbouthillier@mccarthy.ca
mailto:kgriffin@mccarthy.ca
mailto:vcalderhead@pinklarkin.ca
mailto:martha.jackman@uottawa.ca

University of New Brunswick
Faculty of Law

41, Dineen Drive, Rm 204A
Fredericton, NB, E3B 9V7

Kerri Froc | Suzanne Zaccour |
Cheryl Milne

Tel.: (416) 977-6070
kerri.froc@unb.ca
suzanne.zaccour@nawl.ca
cheryl.milne@utoronto.ca

Counsel for the Intervener,

National Association of Women and the Law
and David Asper Centre for Constitutional
Rights

Income Security Advocacy Centre
1500-55, University Avenue
Toronto, ON, M5J 2H7

Robin Nobleman | Adrian Merdzan
Tel.: (416) 597-5820

Fax: (416) 597-5821
robin.nobleman@isac.clcj.ca
adrian.merdzan@jisac.clcj.ca

Counsel for the Intervener,
Income Security Advocacy Centre

vil

Norton Rose Fulbright Canada LLP
1500-45, O’Connor St
Ottawa, ON, K1P 1A4

Jean-Simon Schoenholz
Tel.: (613) 780-1537
Fax: (613) 230-5459

jean-
simon.schoenholz@nortonrosefulbright.com

Agent for the Intervener,

National Association of Women and the Law
and David Asper Centre for Constitutional
Rights

Supreme Advocacy s.r.l.
340, Gilmour Street, Suite 100
Ottawa, ON, K2P OR3

Marie-France Major
Tel.: (613) 695-8855
Fax: (613) 695-8580
mfmajor@supremeadvocacy.ca

Agent for the Intervener,
Income Security Advocacy Centre


mailto:kerri.froc@unb.ca
mailto:suzanne.zaccour@nawl.ca
mailto:cheryl.milne@utoronto.ca
mailto:jean-simon.schoenholz@nortonrosefulbright.com
mailto:jean-simon.schoenholz@nortonrosefulbright.com
mailto:robin.nobleman@isac.clcj.ca
mailto:adrian.merdzan@isac.clcj.ca
mailto:mfmajor@supremeadvocacy.ca

viil

Borden Ladner Gervais LLLP Borden Ladner Gervais LLP

1000, rue de la Gauchetiére O, World Exchange Plaza

Bureau 900 100, Queen Street, Suite 1300

Montréal, QC, H3B 5H4 Ottawa, ON, K1P 1J9

Francois Grondin | Karine Fahmy | Nadia Effendi

Amanda Afeich Tel.: (613) 787-3562

Tel.: (514) 954-3153 Fax: (613) 230-8842

Fax: (514) 954-1905 neffendi@blg.com

ferondin@ble.com

kfahmy@blg.com Agent for the Intervener,

aafeich@blg.com United Nations High Commissioner for
Refugees

Counsel for the Intervener,
United Nations High Commissionner for
Refugees

Paliare Roland Rosenberg Rothstein LLP  Conway Baxter Wilson LLP
155, Wellington St W. 411, Roosevelt Avenue, Suite 400
35th Floor Ottawa, ON, K2A 3X9
Toronto, ON, M5V 3H1

David P. Taylor

Mannu Chowdhury | Kartiga Thavaraj Tel.: (613) 780-2026

Tel.: (416) 646-6302 Fax: (613) 688-0271

Fax: (416) 367-6749 dtaylor@conwaylitigation.ca
mannu.chowdhury@paliareroland.com

kartiga.thavaraj@paliareroland.com Agent for the Intervener,

British Columbia Civil Liberties Association
Counsel for the Intervener,
British Columbia Civil Liberties Association

Colin Grey | Peter Shams
128, Union Street
Kingston, ON, K7L 2P1

Tel.: 416 859-9446
Fax: 514 439-0798
colin.grey(@queensu.ca
peter@hadekelshams.ca

Counsel for the Intervener,
Canadian Council for Refugees


mailto:fgrondin@blg.com
mailto:kfahmy@blg.com
mailto:aafeich@blg.com
mailto:neffendi@blg.com
mailto:mannu.chowdhury@paliareroland.com
mailto:kartiga.thavaraj@paliareroland.com
mailto:dtaylor@conwaylitigation.ca
mailto:colin.grey@queensu.ca
mailto:peter@hadekelshams.ca

Olthuis Van Ert
66, Lisgar St
Ottawa, ON, K2P 0C1

Neil Abraham | Gib van Ert
Tel.: (613) 501-5350

Fax: (613) 651-0304
nabraham@ovcounsel.com
gvanert@ovcounsel.com

Counsel for the Intervener,
ESCR-Net - International Network for
Economic, Social and Cultural Rights

McCarthy Tétrault LLP

1000, De La Gaucheticre Street West,
Suite MZ400

Montréal, QC, H3B 0A2

Karine Joizil | Sajeda Hedaraly |
Natasha Petrof | Bianca Annie Marcelin |
Marianne Goyette

Tel.: (514) 397-4129

Fax: (514) 875-6246
kjoizil@mccarthy.ca
shedaraly@mccarthy.ca
npetrof@mccarthy.ca
bamarcelin@imk.ca

mgoyette@imk.ca

Counsel for the Intervener,

Canadian Association of Black Lawyers and

Black Legal Action Centre

X


mailto:nabraham@ovcounsel.com
mailto:gvanert@ovcounsel.com
mailto:kjoizil@mccarthy.ca
mailto:shedaraly@mccarthy.ca
mailto:npetrof@mccarthy.ca
mailto:bamarcelin@imk.ca
mailto:mgoyette@imk.ca

IMK LLP

Place Alexis Nihon, Tower 2

3500, De Maisonneuve Blvd. West,
Suite 1400

Montréal, AC, H3Z 3C1

Olga Redko | Vanessa Ntaganda
Tel.: (514) 934-7742

Fax: (514) 935-2999
oredko@imk.ca
vntaganda@imk.ca

Counsel for the Intervener,
Women's Legal Education and Action Fund
Inc.

Hasa Avocats Inc.

2000, Ave McGill College, Suite 600, Bureau
682

Montréal, QC, H3A 3H3

Lawrence David | Gjergji Hasa
Tel.: (514) 849-7311

Fax: (514) 849-7313
l.david@havocats.ca
gjergji.hasa@mail.mcgill.ca

Counsel for the Intervener,
Association québécoise des avocats et
avocates en droit de I'immigration


mailto:oredko@imk.ca
mailto:vntaganda@imk.ca
mailto:l.david@havocats.ca
mailto:gjergji.hasa@mail.mcgill.ca

x1

Factum of the Canadian Civil Liberties Association

TABLE OF CONTENTS

PART I: OVERVIEW ....tiiireicnnnnncnnnencssssscssasscssasssssasssssasssssasssssassssssssssssssssssssssssssssasssssasssssnss 1
PART II: QUESTIONS IN ISSUE ..ucciiireienranicssanicssasecssasesssasssssasessssssssssssssssssssssssssssssssnsssssasssssnss 1
PART III: STATEMENT OF ARGUMENT ........ciirnticnrnniccsnnecssnsecsnsesssnsssssssssssssessssssssasssssnss 2
I.  THE ANALYSIS UNDER SUBSECTION 15(1) OF THE CHARTER ...........cccvvveeuveneen. 2
A. The interaction between multiple grounds in section 15 litigation ...........cccceeveveeenenennnee. 2

B. Migration status as an analogous round ...........cccceeeeuierieeiieenieeiiienie et eee e 3

C. Causation, connection, and the claimant’s evidentiary burden...........c.cccoeeevveenieeennnennee. 4

D. State intervention and the issue of “incrementalism” under section 15................c......... 6

II. THE STATE’S BURDEN UNDER SECTION 1 OF THE CHARTER ........c...cccvveeunnenn.n. 8
III. THE APPROPRIATE REMEDY ..ottt 9
PART IV: COSTS eeicceeecnnnccsanessascssassessassessassessasssssasssssasssssasssssasssssssssssassssssssssssssssssssssassssss 10
PART V: ORDER SOUGHT .....uuiiiiniiinrnnicnsnicssaniossasssssassssssssssssssssssssssssssssssssssssssssssssssasssssasssses 10
PART VI: SUBMISSIONS ON CASE SENSITIVITY ...tiicrreccseneccsenecssasesssssesssssessassessasseses 10

PART VII: TABLE OF AUTHORITIES ......ouiiiiiiniinrinennnensnesnessessnessnesssssssssnsssssssessassssssaes 11



1

Factum of the Canadian Civil Liberties Association

PART I: OVERVIEW

[1] The CCLA intervenes to assist the Court in determining whether it is constitutional to
exclude refugee claimants holding a valid work permit — and their children — from equal
eligibility to Quebec’s subsidized childcare program under section 3 of the Reduced Contribution

Regulation' (the “RCR”).

[2] In addition to raising fundamental questions of discrimination on the basis of sex, the CCLA
argues that this case presents an opportunity to clarify the analogous grounds analysis under
subsection 15(1) of the Charter of Rights and Freedoms (the “Charter”) and takes the view that
migration status should be recognized as an analogous ground. It affirms the flexible and practical
approach to “causation” or “connection” adopted by this Court in determining the existence of an
infringement under subsection 15(1) and argues that neither the principle of “incrementalism” nor
issues of cost can be properly invoked to justify a discriminatory exclusion from a preexisting
benefits scheme. Finally, the CCLA offers brief comments on the constitutional remedy of “reading
in” as it relates to the present appeal, which concerns some of the most marginalized and vulnerable

individuals in Canada.

PART II: QUESTIONS IN ISSUE

[3] In this case, the Court is called upon to decide whether section 3 of the RCR infringes the
right to equality under subsection 15(1) of the Charter and, if so, whether the state has met its
burden to justify that infringement under section 1.2 If the provision is unconstitutional, the Court

must then determine the appropriate remedy under subsection 52(1) of the Constitution Act, 1982.

Reglement sur la contribution réduite, RLRQ, ¢. S-4.1.1, r.1.
2 Canadian Charter of Rights and Freedoms, being Part 1 of The Constitution Act, 1982, Schedule
B to the Canada Act 1982 (UK), 1982, ¢ 11.



https://canlii.ca/t/6f86b
https://canlii.ca/t/ldsx
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PART III: STATEMENT OF ARGUMENT

I. THE ANALYSIS UNDER SUBSECTION 15(1) OF THE CHARTER

[4] This case offers the Court an opportunity to synthesize lessons from recent section 15
appeals® in the particular context of delegated legislation that provides underinclusive access to
social programs, services, and benefits, and in a case that raises issues of both sex-based

discrimination and the intersecting ground of discrimination based on migration status.

A. The interaction between multiple grounds in section 15 litigation

[5] The Court of Appeal relied on uncontradicted expert evidence to conclude that the
impugned provision of the RCR reinforces, perpetuates, and exacerbates the disadvantages that
women seeking refugee protection suffer, as women, in the labour market.* However, and in
addition to this clear finding of adverse impact discrimination, the law also creates a direct and
explicit distinction on the basis of migration status. While the Court of Appeal did not find it
necessary to address the additional grounds of discrimination raised by the Respondent, the reality
is that none of these dimensions, taken in isolation, can provide a complete picture. Instead, it is
plainly the subgroup of women claiming refugee protection — and by extension, their children —

who face the most severely discriminatory effects of the contested scheme.

[6] In such cases, the section 15 analysis must accommodate the interacting, multidimensional
and intersectional aspects of a claimant’s experience of discrimination. It has long been accepted
that the discriminatory impact of an exclusionary rule can be magnified and complicated by the
intersectional dimensions of a claim.® There is no doubt that women claiming refugee protection
face compounded barriers to inclusion due to their migration status, family responsibilities, and

economic precarity. At the same time, as the Court made clear in Fraser, a claimant in a case like

3 Including Dickson v. Vuntut Gwitchin First Nation, 2024 SCC 10 (CanLlIl), R. v. Sharma, 2022
SCC 39 (CanLlIl), R. v. C.P., [2021] 1 SCR 679, Fraser v. Canada (Attorney General), [2020
3 SCR 113, Ontario (Attorney General) v. G, [2020] 3 SCR 629, Québec (Attorney General) v.
Alliance du personnel professionnel et technique de la santé et des services sociaux, [2018] 1
SCR 464, and Kahkewistahaw First Nation v. Taypotat, [2015] 2 SCR 548.

4 Procureur général du Québec c. Kanyinda, 2024 QCCA 144, paras. 89-96, 100-102.

> Seee.g., Fraserv. Canada (Attorney General), [2020] 3 SCR 113, para. 116; Withler v. Canada
(Attorney General), [2011] 1 SCR 396, para. 58.



https://canlii.ca/t/k3qd5
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html
https://www.canlii.org/en/ca/scc/doc/2021/2021scc19/2021scc19.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc38/2020scc38.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc30/2015scc30.html
https://canlii.ca/t/k2p53
https://canlii.ca/t/k2p53#par89
https://canlii.ca/t/k2p53#par96
https://canlii.ca/t/k2p53#par100
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html
https://canlii.ca/t/jb370#par116
https://www.canlii.org/en/ca/scc/doc/2011/2011scc12/2011scc12.html
https://canlii.ca/t/2g0mf#par58

3
Factum of the Canadian Civil Liberties Association

the present appeal need not establish multiple distinct grounds in order for a reviewing court to
analyze their experience of discrimination in its full social context® — which in this case includes
migration and sex, as well as closely connected issues of economic inequality, family status, and
race. The fact that a person occupies multiple roles or lives multiple experiences at once — woman,
parent, newcomer, refugee claimant, worker — cannot be used as a rationale to artificially narrow

the goalposts of constitutional protection to their detriment.

[7] Of course, the boundaries of inclusion articulated at the first step of the test will often have
consequences for the manner in which the discriminatory effects of a rule are proven or with regard
to the ultimate structure of an appropriate constitutional remedy for the violation. However, much
as in Fraser — a case where the overlapping dimensions of sex, family/parental status, the choice
to work, and the choice to job-share imposed conceptual distractions on the courts below’ — rigid
arguments focused on policing the boundaries and scope of a protected group may obfuscate the

discriminatory effects of the law, which in the present case are real and obvious.

B. Migration status as an analogous ground

[8] Though not decided by the Court of Appeal, the CCLA agrees with the Respondent that
migration status must be recognized as an analogous ground under section 15, particularly in light
of its obvious connection to systemic vulnerability, disadvantage and exclusion. Indeed, the Court’s
analysis in Andrews and subsequent cases leads almost inevitably to the conclusion that migration
status — or, more particularly, the status of refugee claimant — meets the criteria for section 15
protection.® To the extent that such an analogous ground exists, a finding of a prima facie section

15 breach is inevitable in the instant case.

[9] In this regard, the Attorney General of Quebec’s focus on the “immutability” dimension of
the test’ reflects an outdated, widely criticized, and conceptually inadequate approach to equality
rights. This Court emphasized in Corbiere that analogous grounds are not limited to immutable

personal characteristics, but also include attributes that are changeable only at unacceptable

S Fraserv. Canada (Attorney General), [2020] 3 SCR 113, para. 116.

7 Fraser v. Canada (Attorney General), [2020] 3 SCR 113, paras. 85-95.

In this regard, the CCLA adopts the position of the Respondent at paras. 96-106, relying in
particular on Andrews v. Law Society of British Columbia, [1989] 1 SCR 143.

M¢émoire du Procureur général du Québec, paras. 108-115.
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personal cost or those associated with historical disadvantage.'® However, this approach has been
inconsistently interpreted and a continued reliance on the concept of immutability fails to explain
the rationale for even certain enumerated grounds like disability, which are sometimes temporary
and which the Court has repeatedly described as socially constructed and context-dependent, rather

than inherent.!!

[10] To this end, the CCLA agrees with the Respondent that this case presents an opportunity
for this Court to shift more explicitly towards a multi-variable approach to the analogous grounds
analysis. As advanced by Professor Sealy-Harrington, such an approach would account for factors
such as difficulty of change, cost, vulnerability, historical disadvantage, and inclusion within
human rights codes, alongside the traditional indicators of immutability and constructive
immutability.'? Indeed — and despite the manner in which these factors are marshalled by the
Attorney General of Quebec and certain interveners against the Respondent’s claim — the high
numbers of refugee claimants, the risks posed by Canada-US relations in recent years, and the
manner in which these individuals are uniquely vulnerable to structural delays (at both the federal

and provincial levels) all militate in favour of recognizing migration status as an analogous ground.

C. Causation, connection, and the claimant’s evidentiary burden

[11] Some interveners have seized upon the present appeal to propose rigid and novel
approaches to causation under subsection 15 of the Charter. It is nonetheless clear that claimants
under section 15 are required only to establish a clear link or connection — and not a strict causal

relationship — between the state action, the protected group, and the discriminatory impact.

[12] The applicable test!® is therefore entirely distinct from private law standards of causation.
It is well-established that under section 15, the impugned law or government action need not be the

only or even the dominant cause of the disproportionate impact in question.'* Indeed, while courts

10 Corbiere v. Canada (Minister of Indian and Northern Affairs), [1999] 2 SCR 203, paras. 13-14.

"' See e.g., Granovsky v. Canada (Minister of Employment and Immigration), [2000] 1 SCR 703,
paras. 30, 34, 53; Nova Scotia (Workers' Compensation Board) v. Martin; Nova Scotia
(Workers' Compensation Board) v. Laseur, [2003] 2 SCR 504, paras. 80-81.

12 Joshua Sealy-Harrington, Assessing Analogous Grounds: The Doctrinal and Normative
Superiority of a Multi-Variable Approach, Journal of Law & Equality, Vol. 10, 2013 [SSRN].

13 Discussed at length in R. v. Sharma, 2022 SCC 39 (CanLlIl), paras. 39-50.

% R v. Sharma, 2022 SCC 39 (CanLlII), para. 45.
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continue to use the language of “causation”, the state will almost never be the singular originating
“cause” of a discriminatory distinction, because preexisting disadvantage is always at play in
equality litigation. Instead, courts look for “some sort of nexus between a particular action of the
state, such as legislation, and an infringement of a Charter right or freedom”.'*> The search for that
“link” or “nexus” between the impugned law or government action and the discriminatory impact
is ultimately about identifying whether the impugned law or government action has some

independent, differentiated effect on the protected group or the rights claimant. !¢

[13] The structure of this analysis is not specific to section 15 discrimination claims. To the
contrary, the line of cases cited at paragraph 43 of Sharma confirms a unified constitutional
approach to the test — generally described as a “sufficient connection” or a “real link” in the section

7 context!’

— which is ultimately a threshold question about whether a Charter right has been
engaged at all. In this sense, the applicable standard (and a claimant’s corollary evidentiary burden)
at this step approaches something much closer to the “connection” test applied under the
discrimination provision of the Quebec Charter of human rights and freedoms, for which Chief
Justice Wagner and Justice Coté — writing for a unanimous court — rejected the paradigm of

“causation” altogether. '8

[14] At the second step of the section 15 test, a claimant bears the burden of demonstrating that
the impugned law or government action imposes burdens or denies benefits in a manner that has
the effect of reinforcing, perpetuating, or exacerbating the claimant group’s disadvantage.'® Under
both steps, courts are required to adopt a flexible approach to the standard and to the evidence
required to meet it — acknowledging that while claimants may be capable of adducing quantitative
and statistical evidence to prove the violation at issue, it may also be necessary to make their case

through qualitative studies, testimony, presumption, inference, and social fact evidence.*

5 R. v. Sharma, 2022 SCC 39 (CanLlII), paras. 43 [see also authorities cited therein: Weatherley,
RWDSU, Operation Dismantle Inc., Symes, Blencoe, Bedford, Kazemi, Kokopenace].

16 R v. Sharma, 2022 SCC 39 (CanLlII), paras. 44.

17 See e.g., Canada (Attorney General) v. Bedford,[2013] 3 SCR 1101, paras. 73-78; Kazemi

Estate v. Islamic Republic of Iran, [2014] 3 SCR 176, paras. 126 and 131-134.

Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Bombardier Inc.

(Bombardier Aerospace Training Center), [2015] 2 RCS 789, paras. 44-52.

9 R. v. Sharma, 2022 SCC 39 (CanLlIl), paras. 51; Fraser v. Canada (Attorney General), [2020
SCR 113, paras. 57 et. seq.

20 R v. Sharma, 2022 SCC 39 (CanLll), paras. 49-50; Fraser v. Canada (Attorney General),
[2020] SCR 113, para. 76.

—_
(o]
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[15] As this Court has acknowledged, this is because exhaustive and complete data
demonstrating the extent of a discriminatory law or practice will rarely be available to a rights
claimant. Among other factors, this is due to the inherent informational asymmetry between
claimants and the state,?! the unique rules of privilege and admissibility that limit access to certain

t,22 and the practical reality that “issues which

kinds of evidence about government misconduc
predominantly affect certain populations may be under-documented”.?* This Court’s consistent
endorsement of a flexible approach to a claimant’s evidentiary burden under section 15 (and in
Charter litigation more generally) ensures that those with legitimate claims are not deprived of
redress simply because the state failed to proactively document the full extent of its unconstitutional

conduct.

D. State intervention and the issue of “incrementalism” under section 15

[16] As explained below, the concept of “incrementalism” is of no assistance in the present
appeal, particularly given the Quebec government’s abrupt and discriminatory reversal in its
approach to the eligibility of refugee claimants under the RCR — a scheme intended to reduce
discrimination and to increase women’s full participation in the labour market?*.

[17] It is common ground that section 15 “does not impose a general, positive obligation on the
state to remedy social inequalities or enact remedial legislation” or create a “freestanding positive
obligation on the state to enact benefit schemes to redress social inequalities”.?> However, this
Court has repeatedly held that once the government does act to establish a program, service or
benefit, it must do so in a non-discriminatory manner.?® As a result, it is essential that the Court
has a clear understanding of the statutory and regulatory scheme in place, beginning with the fact

that the claimant in the present case is not claiming a Charter right to childcare per se — only a

2L R. v. Sharma, 2022 SCC 39 (CanLlIl), para. 49.

22 See e.g., Canada (Attorney General) v. Power, 2024 SCC 26 (CanLlII), paras. 90-91.

23 Fraser v. Canada (Attorney General), [2020] 3 SCR 113, para. 57.

24 Procureur général du Québec c. Kanyinda, 2024 QCCA 144, paras. 90-92.

25 R. v. Sharma, 2022 SCC 39 (CanLll), para. 63; Québec (Attorney General) v. Alliance du
personnel professionnel et technique de la santé et des services sociaux, [2018] 1 SCR 464,para.
42.

26 Eldridge v. British Columbia (Attorney General), [1997] 3 SCR 624, para. 73; see also Quebec
(Attorney General) v. Alliance du personnel professionnel et technique de la santé et des
services sociaux, [2018] 1 SCR 464, para. 42; Mathur v. Ontario, 2024 ONCA 762 (CanLlIl),

paras. 39-40.
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right not to be excluded from her ability to access a preexisting statutory scheme on an unlawful,

arbitrary, and discriminatory basis.

[18] Asin Alliance,?” the Attorney General of Quebec’s arguments regarding “incrementalism”
are therefore of no utility whatsoever to the Court. This concept, most recently articulated in
Sharma, acknowledges that governments may sometimes need to intervene in matters of systemic

inequality and the advancement of socioeconomic rights on a gradual or “step by step” basis.?

[19] At the outset, the question of “incrementalism” is more properly considered through the
lens of the section 1 analysis — in the sense that it speaks to the necessity and proportionality of
the infringement — rather than at the second step of the section 15 analysis. This is because
incrementalism acts as a legal and policy justification for the existence of an imperfect benefits
scheme, and not as a measure for determining whether a given law or practice results in
discriminatory effects in the first place.?’ Critically, under section 1, the state bears an actual
evidentiary burden to demonstrate the pressing and substantial objective animating the impugned
rule, as well as to prove that the limits it imposes on Charter-protected rights are both minimally
impairing and proportionate in the circumstances. In the instant case, the record reveals no evidence
of the government’s intent to exclude individuals from benefits under the RCR as part of some
progressive or “incrementalist” project. To the contrary, the Quebec government had previously
considered those claiming refugee protection eligible under the RCR, and then abruptly changed

its position in 2018 to exclude them.**

[20] In any event, neither the general principle that governments are entitled to enact
ameliorative schemes on an incremental basis nor the recognition that they are sometimes required
to balance competing interests means that they can favour certain groups at the expense of others
on an arbitrary or discriminatory basis. To accept otherwise would not only undermine the basic

promise of substantive equality guaranteed by the Charter, it would also call into question the

2T Quebec (Attorney General) v. Alliance du personnel professionnel et technique de la santé et
des services sociaux, [2018] 1 S.C.R. 464, para. 42.

28 R.v. Sharma, 2022 SCC 39 (CanLlII), paras. 64-65.

2 See e.g., Eldridge v. British Columbia (Attorney General), 1997 CanLIl 327 (SCC),
[1997] 3 SCR 624, para. 77.

30" See Mémoire de I’intimé, paras. 13-15.



https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?resultId=887da898317f4c2e9577ca3360680eac&searchId=2025-04-23T11:54:04:371/9d4479b6ede342088428ecb720e70e2d&searchUrlHash=AAAAAQATWzIwMThdIDEgUy5DLlIuIDQ2NAAAAAAB
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html#par42
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html
https://canlii.ca/t/jssdp#par64
https://canlii.ca/t/1fqx5
https://canlii.ca/t/1fqx5#par77

8
Factum of the Canadian Civil Liberties Association

entire corpus of jurisprudence — from Vriend onward?! — addressing judicial review of

constitutionally underinclusive legislation.

II. THE STATE’S BURDEN UNDER SECTION 1 OF THE CHARTER

[21]  Inthe present appeal, the state’s desire to benefit individuals with a “sufficient connection”
to Quebec* finds no evidentiary basis beyond inference. The argument, which amounts to a claim
that refugee claimants are simply “undeserving,” was rightly analogized by the Court of Appeal to

the weak (and ultimately unconstitutional) justification advanced to limit voting rights in Frank.>?

[22] The Attorney General of Quebec relies on recent statistics showing an increase to the
number of refugee claimants to argue that any extension of eligibility would result in excessive
and unpredictable costs. In addition to the fact that the supply (and shortage) of subsidized childcare
is largely controlled by the Quebec government itself, this argument runs contrary to the rule
against invoking “shifting purposes” to justify a limit on a Charter-protected right.* To the same
end, the fact that the Quebec government’s interpretive position on eligibility was reversed in 2018
casts doubt on any argument that its objective, at the time of enactment, was to exclude refugee

claimants for lacking a sufficient connection to Quebec.

[23] Additionally, and as the Court of Appeal observed, the inclusion of refugee claimants under
section 3 of the RCR would not render them automatically eligible for the reduced contribution for
subsidized childcare spaces, but only for the possibility of eligibility.’® While the Quebec
government has a statutory obligation to ensure that the supply of educational childcare services
keeps up with demand,?” the question of eligibility exists independently from the number or type
of actual subsidized daycare spaces in a given region. As a result, the nature of the remedy sought
by the Respondent is declaratory rather than injunctive in nature: the effect of the Court of Appeal’s
order is simply to render the claimant group eligible for the payment of the reduced contribution,

not to create a corresponding number of new daycare spaces overnight. Indeed, this issue was

31 See Vriend v. Alberta, [1998] 1 SCR 493, paras. 55-56, 61.

32 Procureur général du Québec c. Kanyinda, 2024 QCCA 144, para. 105.

33 Frank v. Canada (Attorney General), [2019] 1 SCR 3.

Mémoire du Procureur général du Québec, paras. 33-37.

35 See R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at p. 334-336.

3 Procureur général du Québec c. Kanyinda, 2024 QCCA 144, para. 120.

37 Loi sur les services de garde éducatifs a l'enfance, RLRQ ¢ S-4.1.1, section 90.0.3.
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addressed at length by the Court of Appeal in March of 2024 when it refused to grant the
government of Quebec a stay of execution pending its appeal to this Court. In that decision, the
Court concluded that while an increase in the number of eligible families may increase political
pressure on the state to address shortcomings in its delivery of affordable childcare in the province,
a judicial recognition that refugee claimants with valid work permits are eligible for those benefits

in no way constitutes an unmanageable burden or irreparable harm to the state.®

[24] In any event, absent very particular circumstances, the potential cost or administrative
inconvenience of implementing Charter-compliant legislation simply does not constitute a

pressing and substantial objective for the justification of an infringement under section 1.%

III. THE APPROPRIATE REMEDY

[25] The Attorney General of Quebec argues that judicial respect for the legislature’s role should
prevent the Court from “reading in” access to the reduced contribution for refugee claimants.
However, it is well-established that where legislation improperly excludes a marginalized group,

» 40

“reading in” *” 1s an appropriate interpretive remedy to ensure compliance with section 15 of the

Charter while respecting legislative intent, as affirmed for example in Vriend.*!

[26] In this case, the remedy issued by the Court of Appeal is in clear alignment with the larger
purposes of the statutory and regulatory scheme, namely the promotion of women’s access to the
labour force.*? To this end, the CCLA notes that as a matter of statutory interpretation, the fact that
refugees are eligible for the reduced contribution under subsection 3(5) of the RCR does not amount
to an express legislative objective to refuse access to refugee claimants by inference. However,
even in cases where the state is able to establish an express intent to exclude a particular group
from the benefits of a scheme, the legislature should not be afforded any deference with regard to

that intention or objective where the resulting discrimination is unconstitutional. A conclusion to

38 Procureur général du Québec c. Kanyinda, 2024 QCCA 346, paras. 14-22.

3 Conseil  scolaire  francophone  de la Colombie-Britannique V. British
Columbia, [2020] 1 SCR 678, paras. 152-153; Health Services and Support - Facilities
Subsector Bargaining Assn. v. British Columbia, [2007] 2 SCR 391, para. 147; Newfoundland
(Treasury Board) v. N.A.P.E., [2004] 3 SCR 381, para. 72.

40 Schachter v. Canada, [1992] 2 S.C.R. 679, at p. 698.

' Vriend v. Alberta, [1998] 1 SCR 493, paras. 153-158.

42 Procureur général du Québec c. Kanyinda, 2024 QCCA 144, paras. 90-92.
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the contrary would have the paradoxical effect of affording the state greater remedial deference in

cases where the decision to discriminate against a particular group was intentional and in bad faith

rather than simply inadvertent.*’

[27] Finally, absent any new evidence regarding the impossibility of implementation or
compliance, the fact that a Court of Appeal has refused to grant a stay of execution pending appeal
to this Court (as is the case here) is a strong indicator that a remedy is workable and appropriate in

the circumstances.**

PART IV: COSTS

[28] The CCLA does not seek costs and asks that no costs be ordered against it.

PART V: ORDER SOUGHT

[29] The CCLA takes no position on the disposition of this appeal.

PART VI: SUBMISSIONS ON CASE SENSITIVITY

[30] The CCLA makes no submissions on sealing, confidentiality, or publication orders.

ALL OF WHICH is respectfully submitted this 23rd day of April, 2025.
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43 See generally the jurisprudence surrounding unconstitutional purposes: R. v. Big M Drug Mart
Ltd., [1985] 1 S.C.R. 295, at p. 334; Canada (Attorney General) v. Power, 2024 SCC 26
(CanLlII), paras. 92, 107 et. seq.

. Procureur général du Québec c. Kanyinda, 2024 QCCA 346.
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