
File No. 41210 

SUPREME COURT OF CANADA  

(On appeal from a judgment of the Court of Appeal of Quebec)  

 

BETWEEN: 

ATTORNEY GENERAL OF QUEBEC Appellant (appellant / incidental respondent) 

– and – 

BIJOU CIBUABUA KANYINDA Respondent (respondent / incidental appellant) 

– and – 

COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA JEUNESSE 

Respondent (impleaded party / incidental appellant) 

– and – 

ATTORNEY GENERAL OF ALBERTA ATTORNEY GENERAL OF ONTARIO ATTORNEY 

GENERAL OF BRITISH COLUMBIA ATTORNEY GENERAL OF CANADA 

AND: 

Canadian Constitution Foundation, the Advocates for the Rule of Law; the Refugee Centre; the 

Centrale des syndicats du Québec; the Black Action Defense Committee; Amnistie internationale 

Canada francophone; the FCJ Refugee Centre and Madhu Verma Migrant Justice Centre; the 

Canadian Association of Refugee Lawyers; the Charter Committee on Poverty Issues; the 

National Association of Women and the Law and David Asper Centre for Constitutional Rights; 

the Income Security Advocacy Centre; the United Nations High Commissioner for Refugees; the 

British Columbia Civil Liberties Association; the Canadian Council for Refugees; the Canadian 

Civil Liberties Association; the ESCR-Net - International Network for Economic, Social and 

Cultural Rights; the Canadian Association of Black Lawyers and Black Legal Action Centre; the 

Women’s Legal Education and Action Fund Inc.; and the Association québécoise des avocats et 

avocates en droit de l’immigration Interveners 

 

FACTUM OF THE INTERVENER - CHARTER COMMITTEE ON POVERTY ISSUES 

(CCPI) 

 

 



PINK LARKIN 

201 - 1463 South Park St 

Halifax, Nova Scotia  B3J 3S9 

 

Vince Calderhead 

Tel: (902) 423-7777 

Fax: (902) 423-9588 

Email: vcalderhead@pinklarkin.ca 
 
Professor emerita Martha Jackman 

Faculty of Law, University of Ottawa 

57 Louis Pasteur, Ottawa, ON K1N 6N5 

Martha.Jackman@uOttawa.ca 

 

Counsel for the Intervener, Charter Committee 

on Poverty Issues 

 

PROCUREUR GÉNÉRAL DU QUÉBEC 

MINISTÈRE DE LA JUSTICE 

1, rue Notre-Dame Est, Bureau 8.00 

Montréal, Quebec H2Y 1B6 

 

Manuel Klein 

Luc-Vincent Gendron-Bouchard 

Christophe Achdjian 

Tel: (514) 393-2336 Ext: 51560 

Fax: (514) 873-7074 

Email: manuel.klein@justice.gouv.qc.ca 

 

Counsel for the Appellant, Attorney General of 

Québec 

 

MELANÇON, MARCEAU, GRENIER & 

SCIORTINO 

1717, René-Lévesque Est 

Montréal, Quebec H2L 4T3 

 

Sibel Ataogul 

Guillaume Grenier 

Tel : (514) 525-3414 

Fax: (514) 525-2803 

Email: sataogul@mmgc.quebec 

 

Counsel for the Respondent, Bijou Cibuabua 

Kanyinda 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

NOËL ET ASSOCIÉS, S.E.N.C.R.L. 

225, montée Paiment 

2e étage 

Gatineau, Quebec J8P 6M7 

 

Pierre Landry 

Tel: (819) 771-7393 

Fax: (819) 771-5397 

Email: p.landry@noelassocies.com 

 

 

Agent for Counsel for the Appellant, Attorney 

General of Québec  

mailto:vcalderhead@pinklarkin.ca
mailto:manuel.klein@justice.gouv.qc.ca
mailto:sataogul@mmgc.quebec
mailto:p.landry@noelassocies.com


BITZAKIDIS, CLÉMENT-MAJOR, 

FOURNIER 

360 rue Saint-Jacques 

Montréal, Quebec H2Y 1P5 

 

Justine St-Jacques 

Christine Campbell 

Tel: (514) 873-5146 Ext: 8018 

Fax: (514) 873-6032 

Email: justine.st-jacques@cdpdj.qc.ca 

 

Counsel for the Respondent, Commission des 

droits de la personne et des droits de la jeunesse 

 

 

ATTORNEY GENERAL OF ONTARIO 

McMurty-Scott Building, 4th Floor 

720 Bay St. 

Toronto, Ontario M7A 2S9 

 

Rochelle Fox 

Maia Stevenson 

Tel: (416) 995-3288 

Fax: (416) 326-4015 

Email: rochelle.fox@ontario.ca 

 

Counsel for the Intervener, Attorney General of 

Ontario 

 

 

ATTORNEY GENERAL OF BRITISH 

COLUMBIA 

PO Box 9280 Stn Prov Govt 

Victoria, British Columbia V8W 9J7 

 

Ashley A. Caron 

Tel: (778) 974-3342 

Fax: (250) 356-9154 

Email: Ashley.Caron@gov.bc.ca 

 

Counsel for the Intervener, Attorney General of 

British Columbia 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SUPREME ADVOCACY LLP 

340 Gilmour Street 

Suite 100 

Ottawa, Ontario K2P 0R3 

 

Marie-France Major 

Tel: (613) 695-8855 Ext: 102 

Fax: (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca 

 

Agent for Counsel for the Intervener, Attorney 

General of Ontario 

 

MICHAEL SOBKIN LAW 

CORPORATION 

331 Somerset Street West 

Ottawa, Ontario  K2P 0J8 

 

Michael Sobkin 

Tel: (613) 282-1712 

Fax: (613) 228-2896 

Email: msobkin@sympatico.ca 

 

Agent for Counsel for the Intervener, Attorney 

General of British Columbia  

mailto:justine.st-jacques@cdpdj.qc.ca
mailto:rochelle.fox@ontario.ca
mailto:Ashley.Caron@gov.bc.ca
mailto:mfmajor@supremeadvocacy.ca
mailto:msobkin@sympatico.ca


ALBERTA JUSTICE 

Constitutional and Aboriginal Law 

1000, 10025 - 102A Avenue 

Edmonton, AB T5J 2Z2 

 

Leah M. McDaniel 

Tel: (780) 422-7145 

Fax: (780) 643-0852 

Email: leah.mcdaniel@gov.ab.ca 

 

Counsel for the Intervener, Attorney General of 

Alberta 

 

PROCUREUR GÉNÉRAL DU CANADA 

Complexe Guy-Favreau 

200, boul. René-Lévesque Ouest, Pièce 1202-23 

Montréal, Quebec H2Z 1X4 

 

François Joyal 

Justine Malone 

Lindy Rouillard-Labbé 

Tel: (514) 283-4934 

Fax: (514) 496-7876 

Email: francois.joyal@justice.gc.ca 

 

Counsel for the Intervener, Attorney General of 

Canada 

 

FASKEN MARTINEAU DUMOULIN 

S.E.N.C.R.L., S.R.L. 

800, rue du Square-Victoria, Bureau 3500 

Montréal, Quebec H4Z 1E9 

 

Guillaume Pelegrin 

Jean-François Trudelle 

Tel: (514) 397-7411 

Fax: (514) 397-7600 

Email: gpelegrin@fasken.com 

 

Counsel for the Intervener, Canadian 

Constitution Foundation 

 

GOWLING WLG (CANADA) LLP  

Barristers and Solicitors  

160 Elgin Street, Suite 2600  

Ottawa ON K1P 1C3 

 

D. Lynne Watt  

Tel: (613) 786-8695 

Fax: (613) 788-3509  

Email: lynne.watt@gowlingwlg.com 

 

Ottawa Agent for Counsel for the Intervener, 

Attorney General of Alberta 

 

DEPARTMENT OF JUSTICE CANADA 

National Litigation Sector 

275 Sparks Street, St-Andrew Tower 

Ottawa, Ontario K1A 0H8 

 

Bernard Letarte 

Tel: (613) 294-6588 

Email: 

SCCAgentCorrespondantCSC@justice.gc.ca 

 

 

 

Agent for Counsel for the Intervener, Attorney 

General of Canada  

mailto:leah.mcdaniel@gov.ab.ca
mailto:francois.joyal@justice.gc.ca
mailto:gpelegrin@fasken.com
mailto:lynne.watt@gowlingwlg.com
mailto:SCCAgentCorrespondantCSC@justice.gc.ca


JORDAN HONICKMAN BARRISTERS 

90 Adelaide St W, Suite 200 

Toronto, Ontario M5H 3V9 

 

Asher Honickman 

Chelsea Dobrindt 

Tel: (416) 238-7511 

Fax: (416) 238-5261 

Email: ahonickman@jhbarristers.com 

 

Counsel for the Intervener, Advocates for the 

Rule of Law 

 

THE REFUGE CENTRE / LE CENTRE DES 

RÉFUGIÉS 

100-2107 rue Sainte-Catherine Ouest 

Montréal, Quebec H3H 1M6 

 

Pierre-Luc Bouchard 

Brett Gordon Howie 

Tel: (514) 846-0005 

Fax: (514) 600-1688 

Email: p.bouchard@therefugeecentre.org 

 

Counsel for the Intervener, Refugee Centre 

 

BARABÉ MORIN 

(Les services juridiques de la CSQ) 

9405, rue Sherbrooke Est 

Montréal, Quebec H1L 6P3 

 

Amy Nguyen 

Ariane Roberge 

Tel: (514) 356-8888 Ext: 2137 

Fax: (514) 356-0990 

Email: nguyen.amy@lacsq.org 

 

Counsel for the Intervener, Centrale des 

syndicats du Québec 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SUPREME ADVOCACY S.R.L. 

340, rue Gilmour, 100 

Ottawa, Ontario 

K2P 0R3 

 

Marie-France Major 

Tel: (613) 695-8855 

Fax: (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca 

 

 

Agent for Counsel for the Intervener, Centrale 

des syndicats du Québec  

mailto:ahonickman@jhbarristers.com
mailto:p.bouchard@therefugeecentre.org
mailto:nguyen.amy@lacsq.org
mailto:mfmajor@supremeadvocacy.ca


SOTOS LLP 

55 University Avenue, Suite 600 

Toronto, Ontario 

M5J 2H7 

 

Mohsen Seddigh 

Tel: (416) 977-0007 

Fax: (416) 977-0717 

Email: mseddigh@sotosllp.com 

 

Counsel for the Intervener, Black Action 

Defense Committee 

 

MMGC 

1717, boul. René-Lévesque Est, Bureau 300 

Montréal, Quebec 

H2L 4T3 

 

Julien Thibault 

Tel: (514) 525-3414 

Fax: (514) 525-2803 

Email: jthibault@mmgc.quebec 

 

Counsel for the Intervener, Amnistie 

internationale Canada francophone 

 

UNIVERSITY OF OTTAWA 

Faculty of Law 

57 Louis-Pasteur Pvt. 

Ottawa, Ontario 

K1N 6N5 

 

Yin Yuan Chen 

Joshua Eisen 

Tel: (613) 562-5800 Ext: 2077 

Email: yy.chen@uottawa.ca 

 

Counsel for the Intervener, FCJ Refugee Centre 

and Madhu Verma Migrant Justice Centre  

mailto:mseddigh@sotosllp.com
mailto:jthibault@mmgc.quebec
mailto:yy.chen@uottawa.ca


MCCARTHY TÉTRAULT LLP 

745 Thurlow Street, Suite 2400 

Vancouver, British Columbia 

V6E 0C5 

 

Connor Bildfell 

Simon Bouthillier 

Katherine Griffin 

Tel: (236) 330-2044 

Fax: (604) 643-7900 

Email: cbildfell@mccarthy.ca 

 

Counsel for the Intervener, Canadian 

Association of Refugee Lawyers 

 

UNIVERSITY OF NEW BRUNSWICK 

Faculty of Law 

41 Dineen Drive, Rm 204A 

Fredericton, New Brunswick 

E3B 9V7 

 

Kerri Froc 

Suzanne Zaccour 

Cheryl Milne 

Tel: (416) 977-6070 

Email: kerri.froc@unb.ca 

 

Counsel for the Intervener, National Association 

of Women and the Law and David Asper Centre 

for Constitutional Rights 

 

INCOME SECURITY ADVOCACY 

CENTRE 

1500-55 University Avenue 

Toronto, Ontario  M5J 2H7 

 

Robin Nobleman 

Adrian Merdzan 

Tel: (416) 597-5820 

Fax: (416) 597-5821 

Email: robin.nobleman@isac.clcj.ca 

 

Counsel for the Intervener, Income Security 

Advocacy Centre 

 

 

 

 

 

 

 

 

 

NORTON ROSE FULBRIGHT CANADA 

LLP 

1500-45 O’Connor St 

Ottawa, Ontario 

K1P 1A4 

 

Jean-Simon Schoenholz 

Tel: (613) 780-1537 

Fax: (613) 230-5459 

Email: jean- 

simon.schoenholz@nortonrosefulbright.com 

 

Agent for Counsel for the Intervener, National 

Association of Women and the Law and David 

Asper Centre for Constitutional Rights 

 

SUPREME ADVOCACY LLP 

340 Gilmour Street 

Suite 100 

Ottawa, Ontario 

K2P 0R3 

 

Marie-France Major 

Tel: (613) 695-8855 Ext: 102 

Fax: (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca 

 

Agent for Counsel for the Intervener, Income 

Security Advocacy Centre  

mailto:cbildfell@mccarthy.ca
mailto:kerri.froc@unb.ca
mailto:robin.nobleman@isac.clcj.ca
mailto:simon.schoenholz@nortonrosefulbright.com
mailto:mfmajor@supremeadvocacy.ca


BORDEN LADNER GERVAIS LLP 

1000 rue de la Gauchtière O bureau 900 

Montréal, Quebec 

H3B 5H4 

 

François Grondin 

Karine Fahmy 

Amanda Afeich 

Tel: (514) 954-3153 

Fax: (514) 954-1905 

Email: fgrondin@blg.com 

 

Counsel for the Intervener, United Nations High 

Commissioner for Refugees 

 

PALIARE ROLAND ROSENBERG 

ROTHSTEIN LLP 

155 Wellington St W., 35th Floor 

Toronto, Ontario 

M5V 3H1 

 

Mannu Chowdhury 

Kartiga Thavaraj 

Tel: (416) 646-6302 

Fax: (416) 367-6749 

Email: mannu.chowdhury@paliareroland.com 

 

Counsel for the Intervener, British Columbia 

Civil Liberties Association 

 

QUEEN’S UNIVERSITY 

128 Union Street 

Kingston, Ontario 

K7L 2P1 

 

Colin Grey 

Peter Shams 

Tel: (416) 859-9446 

Fax: (514) 439-0798 

Email: colin.grey@queensu.ca 

 

Counsel for the Intervener, Canadian Council for 

Refugees 

BORDEN LADNER GERVAIS LLP 

World Exchange Plaza 

100 Queen Street, suite 1300 

Ottawa, Ontario 

K1P 1J9 

 

Nadia Effendi 

Tel: (613) 787-3562 

Fax: (613) 230-8842 

Email: neffendi@blg.com 

 

 

Agent for Counsel for the Intervener, United 

Nations High Commissioner for Refugees 

 

CONWAY BAXTER WILSON LLP 

411 Roosevelt Avenue, suite 400 

Ottawa, Ontario 

K2A 3X9 

 

David P. Taylor 

Tel: (613) 780-2026 

Fax: (613) 688-0271 

Email: dtaylor@conwaylitigation.ca 

 

 

Agent for Counsel for the Intervener, British 

Columbia Civil Liberties Association  

mailto:fgrondin@blg.com
mailto:mannu.chowdhury@paliareroland.com
mailto:colin.grey@queensu.ca
mailto:neffendi@blg.com
mailto:dtaylor@conwaylitigation.ca


TRUDEL JOHNSTON & LESPÉRANCE 

750, côte de la Place-d'Armes, 

suite 90 

Montréal, Quebec 

H2Y 2X8 

 

Alexandra (Lex) Gill 

Bruce W. Johnston 

Tel: (514) 871-8385 Ext: 219 

Fax: (514) 871-8800 

Email: lex@tjl.quebec 

 

Counsel for the Intervener, Canadian Civil 

Liberties Association 

 

 

OLTHUIS VAN ERT 

66 Lisgar St 

Ottawa, Ontario 

K2P 0C1 

 

Neil Abraham 

Gib van Ert 

Tel: (613) 501-5350 

Fax: (613) 651-0304 

Email: nabraham@ovcounsel.com 

 

Counsel for the Intervener, ESCR-Net - 

International Network for Economic, Social and 

Cultural Rights 

 

 

MCCARTHY TÉTRAULT LLP 

1000 De La Gauchetière Street West 

Suite MZ400 

Montréal, Quebec 

H3B 0A2 

 

Karine Joizil 

Sajeda Hedaraly 

Natasha Petrof 

Bianca Annie Marcelin 

Marianne Goyette 

Tel: (514) 397-4129 

Fax: (514) 875-6246 

Email: kjoizil@mccarthy.ca 

  

mailto:lex@tjl.quebec
mailto:nabraham@ovcounsel.com
mailto:kjoizil@mccarthy.ca


Counsel for the Intervener, Canadian Association 

of Black Lawyers and Black Legal Action 

Centre 

 

IMK LLP 

Place Alexis Nihon, Tower 2 

3500 De Maisonneuve Blvd. West, Suite 1400 

Montréal, Quebec 

H3Z 3C1 

 

Olga Redko 

Vanessa Ntaganda 

Tel: (514) 934-7742 

Fax: (514) 935-2999 

Email: oredko@imk.ca 

 

Counsel for the Intervener, Women's Legal 

Education and Action Fund Inc. 

 

 

HASA AVOCATS INC. 

2000 Ave McGill College, Suite 600, bureau 682 

Montréal, Quebec 

H3A 3H3 

 

Lawrence David 

Marine Cournier 

Tel: (514) 849-7311 

Fax: (514) 849-7313 

Email: l.david@havocats.ca 

 

 

Counsel for the Intervener, Association 

québécoise des avocats et avocates en droit de 

l'immigration 

 

 

 

 

 

 

 

 

 

 

 

mailto:oredko@imk.ca
mailto:l.david@havocats.ca


 

Table of Contents 

 

PART I: OVERVIEW ............................................................................................................ 1 

PART II: QUESTIONS IN ISSUE ........................................................................................... 1 

PART III: ARGUMENT ......................................................................................................... 2 

i) Negative Results of the Failure to Affirm Positive Obligations Under Section 15 .......... 2 

ii)     Clarifying the Substantive Equality Distinction in this Case ......................................... 6 

PART IV: SUBMISSIONS AS TO COSTS ............................................................................. 10 

PART V: ORDER SOUGHT ................................................................................................ 10 

PART VI – TABLE OF AUTHORITIES ................................................................................... 11 

Case Law.................................................................................................................... 11 

Secondary Sources: .................................................................................................... 12 

Treaties and Other International Documents ............................................................... 13 

Other .......................................................................................................................... 13 

 

 

  



1 
 

PART I: OVERVIEW 

1. This appeal raises the question of whether section 15 of the Charter requires governments to 

take positive measures to remedy systemic social inequality – in this case, the inequality faced by 

women in accessing the labour force due to disproportionate childcare responsibilities. 

2. The Attorney General for Québec argued in its Application for Leave to Appeal that lower 

courts need direction from this Court on the scope of governments’ positive obligations under 

section 15 to address inequality linked to socio-economic disadvantage that exists 

“independently of the law.”1  CCPI agrees that this appeal provides a critical opportunity for the 

Court to clarify this issue – one of overriding importance to those whom CCPI represents.  

3. For people living in poverty, such as the Respondent, government inaction will rarely ensure 

their Charter rights. As the facts of this case illustrate, access to benefits, subsidies, or other 

measures of legislative protection, is often essential to secure substantive equality in 

employment, income assistance, health care, and housing. Yet, when people living in poverty 

have attempted to advance section 15 challenges in these areas, governments and courts have 

frequently mischaracterized their claims as demands for “freestanding” positive rights and have 

preemptively dismissed them as falling outside of the scope of the Charter.2 As a result, the full 

benefit of the Charter’s equality guarantee has been denied to the most disadvantaged members 

of Canadian society when they are most in need of its protection.  

PART II: QUESTIONS IN ISSUE 

4. In R. v. Sharma [Sharma] the majority of the Court stated that section 15 does not impose “a 

general, positive obligation on the state to remedy social inequalities or enact remedial 

 
1 Mémoire du demandeur at paras 32–34. 
2 See footnote 10 below. 

 

https://www.socialrights.ca/2025/DEMANDE%20D%E2%80%99AUTORISATION%20D%E2%80%99APPEL%20SCC.pdf
https://www.socialrights.ca/2025/DEMANDE%20D%E2%80%99AUTORISATION%20D%E2%80%99APPEL%20SCC.pdf#page=14
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legislation” while the dissenting judges expressed concern that foreclosing such obligations was 

“pre-emptive.”3  The present appeal directly raises this unsettled question of whether failing to 

ameliorate a systemic social inequality – in this case women’s inequality in the labour market 

owing to their disproportionate responsibility for and/or inability to afford childcare – may 

violate section 15’s guarantee of equal protection and benefit of the law.  

PART III: ARGUMENT 

i) Negative Results of the Failure to Affirm Positive Obligations Under Section 15 

5. Lower courts’ confusion with respect to this Court’s jurisprudence on positive obligations is 

understandable. On the one hand, in Eldridge v British Columbia (AG), the Court unanimously 

rejected the province’s argument that “s. 15(1) does not oblige governments to implement 

programs to alleviate disadvantages that exist independently of state action” as a “thin and 

impoverished vision of s. 15(1).”4 Similarly, in Vriend v Alberta [Vriend], the Court held that 

there is no basis for assuming that only a positive act, rather than an omission or legislative 

“silence,” can attract Charter scrutiny, and that the courts would be abandoning their 

constitutional mandate if they neglected to consider the discriminatory effects of a failure to 

provide legislative protection from systemic discrimination present in society.5 On the other 

hand, the majority in Sharma cited previous jurisprudence to suggest that requiring governments 

to take action to ameliorate social inequality would draw the courts “into the complex legislative 

domain of policy and resource allocation, contrary to the separation of powers.”6 

6. The confusion regarding positive obligations under section 15 arises in part from the 

reference in Sharma to a “general” positive obligation to ameliorate social inequality and, in 

 
3 R. v Sharma, 2022 SCC 39 [Sharma] at paras 63 and 205. 
4 Eldridge v British Columbia (Attorney General), 1997 327 (SCC) at paras 72–73.  
5 Vriend v Alberta, 1998 816 (SCC) [Vriend] at paras 56–57, 84 . 
6 Sharma, at para 63. 

https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html?resultId=ee9a76f28ec64bb2b2a225458c7df7c4&searchId=2025-04-01T09:53:22:083/6da47c1c450944fcb79be17e530d5cc0
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html?resultId=ee9a76f28ec64bb2b2a225458c7df7c4&searchId=2025-04-01T09:53:22:083/6da47c1c450944fcb79be17e530d5cc0
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html?resultId=ee9a76f28ec64bb2b2a225458c7df7c4&searchId=2025-04-01T09:53:22:083/6da47c1c450944fcb79be17e530d5cc0#:~:text=First%2C%20s.%C2%A015(1)%20does%20not%20impose%20a%20general%2C%20positive%20obligation%20on%20the%20state%20to%20remedy%20social%20inequalities%20or%20enact%20remedial%20legislation
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html?resultId=ee9a76f28ec64bb2b2a225458c7df7c4&searchId=2025-04-01T09:53:22:083/6da47c1c450944fcb79be17e530d5cc0#:~:text=by%20pre%2Demptively%20foreclosing%20the%20possibility%20of%20%E2%80%9Cgeneral%2C%20positive%20obligation%5Bs%5D%20on%20the%20state%20to%20remedy%20social%20inequalities%20or%20enact%20remedial%20legislation%E2%80%9D%20(para.%C2%A063)
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=63997ec4b767482eae4a8c32ab276694&searchId=2025-04-12T12:40:58:805/df906b7c6e5c4b9dbb6c9fce0656c45a
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=63997ec4b767482eae4a8c32ab276694&searchId=2025-04-12T12:40:58:805/df906b7c6e5c4b9dbb6c9fce0656c45a#:~:text=In%20their%20effort,Court%E2%80%99s%20equality%20jurisprudence.
https://canlii.ca/t/1fqt5
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ed08f54c31de416aa04bf3dd3050e5ae&searchId=2025-03-31T14:26:11:069/e74006f085a54335a1ee2c37c8ac6e1f
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ed08f54c31de416aa04bf3dd3050e5ae&searchId=2025-03-31T14:26:11:069/e74006f085a54335a1ee2c37c8ac6e1f#:~:text=56%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20It,rule%20of%20law.
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ed08f54c31de416aa04bf3dd3050e5ae&searchId=2025-03-31T14:26:11:069/e74006f085a54335a1ee2c37c8ac6e1f#:~:text=Finally%2C%20the%20respondents,potentially%20discriminatory%20distinction.
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html?resultId=ee9a76f28ec64bb2b2a225458c7df7c4&searchId=2025-04-01T09:53:22:083/6da47c1c450944fcb79be17e530d5cc0
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html?resultId=ee9a76f28ec64bb2b2a225458c7df7c4&searchId=2025-04-01T09:53:22:083/6da47c1c450944fcb79be17e530d5cc0#:~:text=First%2C%20s.%C2%A015,separation%20of%20powers.
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other cases, to “a freestanding positive obligation.”7  In CCPI’s submission, mischaracterizing 

Charter claims calling for positive legislative measures as claims to general “freestanding” 

positive rights is misleading and often prejudicial to disadvantaged members of society, 

especially people living in poverty.8  As Justice Abella observed in response to the suggestion 

that the majority decision in Quebec (Attorney General) v. Alliance du personnel professionnel et 

technique de la santé et des services sociaux [Alliance] amounted to affirming a freestanding 

positive obligation to ensure “the total and definitive eradication of gender-based pay inequities”: 

“Setting straw men on fire is not what we mean by illumination.”9   

7. Charter challenges to systemic inequalities requiring positive measures from governments, 

are all too often mischaracterized in precisely this fashion, as claims to abstract and sweeping 

“freestanding” positive rights to health care, housing or other socio-economic rights that are not 

explicitly included in the Charter. Justice McLachlin’s observation in Chaoulli that “[t]he 

Charter does not confer a freestanding constitutional right to health care,” for example, has been 

widely interpreted by lower courts to mean that Charter rights to life, security and equality may 

not be invoked to require access to publicly funded health care.10  The catastrophic effects of 

 
7 Fraser v Canada (Attorney General), 2020 SCC 28 Fraser at para 209; Quebec (Attorney 

General) v Alliance du personnel professionnel et technique de la santé et des services sociaux, 2018 

SCC 17 Alliance at para 42. 

8 On the prejudicial effect of such mischaracterizations, see Toussaint v Canada (Attorney 

General), 2022 ONSC 4747 [Toussaint OSC,  at paras 134–136; Martha Jackman, 

“One Step Forward and Two Steps Back: Poverty, the Charter and the Legacy of Gosselin” (2019) 

39 NJCL 85 [Jackman, Legacy of Gosselin] at 118; Jennifer Koshan & Jonnette Watson Hamilton, 

“Women’s Charter Equality at the Supreme Court of Canada: Surprising Losses or Anticipated 

Failures?” in Howard Kislowicz, Richard J Moon & Kerri Anne Froc, eds, Canada’s Surprising 

Constitution: Unexpected Interpretations of the Constitution Act, 1982, 237 (Vancouver: UBC Press, 

2024) [Koshan & Watson Hamilton] at 249–50. 

9 Fraser at paras 132–133; Quoting Adam Gopnik, “The illiberal imagination: Are liberals on the 

wrong side of history?” (20 March 2017) The New Yorker 88 at 96–97. On the mischaracterizations 

of positive rights claims as “straw man” arguments, see also Toussaint OSC at paras 134–136. 
10 Tanudjaja v Canada (Attorney General), 2014 ONCA 852 Tanudjaja ONCA at para 30; 

Tanudjaja v. Attorney General (Canada) (Application), 2013 ONSC 5410 Tanudjaja ONSC at para 

https://canlii.ca/t/jb370
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#:~:text=%5B209%5D,address%20such%20inequities.
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html#:~:text=%5B42%5D,enterprise%2C%20not%20bystanders.
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4747/2022onsc4747.html?resultId=533e60560dbb42d1b3af9dcfc720898a&searchId=2025-04-12T12:45:31:673/87d49fcb05d54a928b2c7be477c53160
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4747/2022onsc4747.html?resultId=533e60560dbb42d1b3af9dcfc720898a&searchId=2025-04-12T12:45:31:673/87d49fcb05d54a928b2c7be477c53160
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4747/2022onsc4747.html?resultId=533e60560dbb42d1b3af9dcfc720898a&searchId=2025-04-12T12:45:31:673/87d49fcb05d54a928b2c7be477c53160
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4747/2022onsc4747.html?resultId=533e60560dbb42d1b3af9dcfc720898a&searchId=2025-04-12T12:45:31:673/87d49fcb05d54a928b2c7be477c53160#:~:text=%5B134%5D,not%20being%20asserted.
https://socialrights.ca/2025/One%20step%20forward%20Jackman.pdf
https://socialrights.ca/2025/One%20step%20forward%20Jackman.pdf
https://socialrights.ca/2025/One%20step%20forward%20Jackman.pdf#page=34
https://socialrights.ca/2025/Koshan-Hamilton%20article.pdf
https://socialrights.ca/2025/Koshan-Hamilton%20article.pdf
https://socialrights.ca/2025/Koshan-Hamilton%20article.pdf
https://socialrights.ca/2025/Koshan-Hamilton%20article.pdf#page=13
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=c5185e658b8041dd8ff55bdadb102713&searchId=2025-04-04T14:27:15:971/54aa6d8602974928aff9c4fd6603c476#:~:text=The%20version%20of,illumination%E2%80%9D.%5B12%5D
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4747/2022onsc4747.html?resultId=533e60560dbb42d1b3af9dcfc720898a&searchId=2025-04-12T12:45:31:673/87d49fcb05d54a928b2c7be477c53160
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4747/2022onsc4747.html?resultId=533e60560dbb42d1b3af9dcfc720898a&searchId=2025-04-12T12:45:31:673/87d49fcb05d54a928b2c7be477c53160#:~:text=%5B134%5D,not%20being%20asserted.
https://canlii.ca/t/gffz5
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html#:~:text=%5B30%5D%20There,the%20Charter.
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html#:~:text=%5B30%5D%20There,the%20Charter.
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=35a67b8019bf4d63b1ee5c85c5661577&searchId=2025-04-12T09:04:21:862/e9540d7567034e6f9188f68c1a747a6e
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=35a67b8019bf4d63b1ee5c85c5661577&searchId=2025-04-12T09:04:21:862/e9540d7567034e6f9188f68c1a747a6e#:~:text=%5B112%5D%20This%20touches,is%20discriminatory.121
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systemic homelessness that are disproportionately born by persons with disabilities, Indigenous 

people and other marginalized groups have similarly been found to lie outside the scope of 

sections 7 and 15, because the Charter does not contain “a freestanding right to housing.”11  

8. Rather than engaging with issues of deference to the legislature under section 1, or through 

innovative dialogic remedies, courts have invoked the exclusion of “freestanding” positive 

obligations from the Charter to immunize the most critical systemic issues of life, security and 

inequality facing disadvantaged groups from effective Charter review, essentially rendering the 

poor, in the words of former Chief Justice McLachlin, “constitutional castaways.”12 

9. The drafting history of section 15 clearly supports recognizing positive obligations as part of 

the Charter’s equality guarantee. Originally labeled “non-discrimination rights” and limited to 

“equality before the law and to the equal protection of the law without discrimination” section 15 

was reworded to guarantee “equality rights” and to include “the equal benefit and protection of 

the law.”13  These changes were made in response to  hundreds of submissions from women’s 

and other equality seeking groups and experts seeking to ensure that section 15 would address 

 
112;  Toussaint v Canada (Attorney General), 2010 FC 810 at paras 73 –75; Toussaint v Canada 

(Attorney General), 2011 FCA 213 at paras 77–79 and 109 (see, however, Toussaint v Canada, 

CCPR/C/123/D/2348/2014 (30 August 2018) and Toussaint ONSC at paras 134–136;  Boulter v Nova 

Scotia Power Inc., 2009 NSCA 17  [2009] N.S.J. No. 64, 307 D.L.R. (4th) 293 (C.A.) at paras 72–73; 

Canadian Doctors For Refugee Care v Canada (Attorney General), 2014 FC 651, at paras 570–71 

and 741–742;  Mathur v Ontario, 2024 ONCA 762 at paras 39, 40; Mathur v His Majesty in Right of 

Ontario, 2023 ONSC 2316 at paras 132–134; Brown v Alberta, 2025 ABKB 179 at paras 60–63; 

Allen v Alberta, 2015 ABCA 277 at para 35;  Wynberg v Ontario, 2006, 82 O.R. (3d) 561 (C.A.) at 

paras 222–223.  

11Tanudjaja ONCA at para 30 and paras 36–37; Tanudjaja ONSC at para 112; Margot Young, 

“Temerity and Timidity: Lessons from Tanudjaja v Attorney General (Canada)” (2020) 61:2 C de D 

469 at 482–483.  

12 R. v Prosper, 1994 65 (SCC), [1994] 3 SCR 236 at 302; Martha Jackman, 

“Constitutional Castaways: Poverty and the McLachlin Court” (2010) 50 SCLR 297 at 308–309, 

325–327; Jackman Porter at 13–14. 
13 The complete text of the earlier versions of section 15 can be found in Robin Elliot. “Interpreting 

the Charter – Use of the Earlier Versions as an Aid” (1982) 11 UBC L Rev 11 at 37–39. 

https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=35a67b8019bf4d63b1ee5c85c5661577&searchId=2025-04-12T09:04:21:862/e9540d7567034e6f9188f68c1a747a6e#:~:text=%5B112%5D%20This%20touches,is%20discriminatory.121
https://www.canlii.org/en/ca/fct/doc/2010/2010fc810/2010fc810.html?resultId=694fee34609b4bb68b60f10fd9899006&searchId=2025-04-12T09:56:15:497/6cb523ea3b8f41f69ca9998d22bda73b&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB
https://www.canlii.org/en/ca/fct/doc/2010/2010fc810/2010fc810.html?resultId=694fee34609b4bb68b60f10fd9899006&searchId=2025-04-12T09:56:15:497/6cb523ea3b8f41f69ca9998d22bda73b&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB#:~:text=%5B73%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20The,to%20health%20care.
https://www.canlii.org/en/ca/fca/doc/2011/2011fca213/2011fca213.html?resultId=b893bca341e84359b4c7a93fec4b18ae&searchId=2025-04-12T09:56:15:497/6cb523ea3b8f41f69ca9998d22bda73b&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB
https://www.canlii.org/en/ca/fca/doc/2011/2011fca213/2011fca213.html?resultId=b893bca341e84359b4c7a93fec4b18ae&searchId=2025-04-12T09:56:15:497/6cb523ea3b8f41f69ca9998d22bda73b&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB
https://www.canlii.org/en/ca/fca/doc/2011/2011fca213/2011fca213.html?resultId=b893bca341e84359b4c7a93fec4b18ae&searchId=2025-04-12T09:56:15:497/6cb523ea3b8f41f69ca9998d22bda73b&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB#:~:text=%5B77%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20The,paragraph%2036.)
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https://www.canlii.org/en/on/onsc/doc/2023/2023onsc2316/2023onsc2316.html?resultId=8f2fa48eee794bcc8d7369140f00392b&searchId=2025-04-12T10:59:16:330/c655565b85de419db38702d327c47ebf&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc2316/2023onsc2316.html?resultId=8f2fa48eee794bcc8d7369140f00392b&searchId=2025-04-12T10:59:16:330/c655565b85de419db38702d327c47ebf&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc2316/2023onsc2316.html?resultId=8f2fa48eee794bcc8d7369140f00392b&searchId=2025-04-12T10:59:16:330/c655565b85de419db38702d327c47ebf&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB#:~:text=%5B132%5D,social%20assistance%20scheme.
https://www.canlii.org/en/ab/abkb/doc/2025/2025abkb179/2025abkb179.html?resultId=bc1bc2c52f2b46a2b45e1a1709a5172b&searchId=2025-04-12T10:59:16:330/c655565b85de419db38702d327c47ebf&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB
https://www.canlii.org/en/ab/abkb/doc/2025/2025abkb179/2025abkb179.html?resultId=bc1bc2c52f2b46a2b45e1a1709a5172b&searchId=2025-04-12T10:59:16:330/c655565b85de419db38702d327c47ebf&searchUrlHash=AAAAAQAZZnJlZXN0YW5kaW5nICJzZWN0aW9uIDE1IgAAAAAB#:~:text=%5B60%5D,emphasis%20in%20original
https://www.canlii.org/en/ab/abca/doc/2015/2015abca277/2015abca277.html
https://www.canlii.org/en/ab/abca/doc/2015/2015abca277/2015abca277.html#:~:text=%5B35%5D,proper%20evidentiary%20record.
https://www.canlii.org/en/on/onca/doc/2006/2006canlii22919/2006canlii22919.html
https://www.canlii.org/en/on/onca/doc/2006/2006canlii22919/2006canlii22919.html#:~:text=%5B222%5D%20Chaoulli,the%20IEIP%20Guidelines.
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=26fd7aab6c1c4768800eff90d7debfc6&searchId=2025-04-08T20:15:19:466/9b5bed94a52a4e5eb1b54b8cd87ade80#:~:text=%5B30%5D%20There,the%20Charter.
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=26fd7aab6c1c4768800eff90d7debfc6&searchId=2025-04-08T20:15:19:466/9b5bed94a52a4e5eb1b54b8cd87ade80#:~:text=%5B36%5D%20The,in%20some%20contexts.
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=35a67b8019bf4d63b1ee5c85c5661577&searchId=2025-04-12T09:04:21:862/e9540d7567034e6f9188f68c1a747a6e#:~:text=%5B112%5D%20This%20touches,is%20discriminatory.121
https://socialrights.ca/2025/Kanyinda/Margot%20Young%20Timidity.pdf
https://socialrights.ca/2025/Kanyinda/Margot%20Young%20Timidity.pdf#page=15
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii65/1994canlii65.html?resultId=379d0b044b8c4e5ebdf55b669768cd70&searchId=2025-04-08T09:06:25:755/b4e584a9add6424ab948e31b7c61a3b1&searchUrlHash=AAAAAQAaImNvbnN0aXR1dGlvbmFsIGNhc3Rhd2F5cyIAAAAAAQ
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii65/1994canlii65.html?resultId=379d0b044b8c4e5ebdf55b669768cd70&searchId=2025-04-08T09:06:25:755/b4e584a9add6424ab948e31b7c61a3b1&searchUrlHash=AAAAAQAaImNvbnN0aXR1dGlvbmFsIGNhc3Rhd2F5cyIAAAAAAQ#:~:text=Rather%2C%20it%20means%20that%20the%20Charter%20right%20to%20counsel%20cannot%20be%20denied%20to%20some%20Canadian%20citizens%20merely%20because%20their%20financial%20situation%20prevents%20them%20from%20being%20able%20to%20afford%20private%20legal%20assistance.%C2%A0%20The%20poor%20are%20not%20constitutional%20castaways.
https://socialrights.ca/2025/Kanyinda/Jackman%20Castaways.pdf
https://socialrights.ca/2025/Kanyinda/Jackman%20Castaways.pdf#page=12
https://socialrights.ca/2025/Kanyinda/Jackman%20Castaways.pdf#page=29
https://socialrights.ca/2025/Kanyinda/MJ%20BP%20Introduction.pdf
https://socialrights.ca/2025/Kanyinda/MJ%20BP%20Introduction.pdf#page=13
https://socialrights.ca/2025/Kanyinda/Robin%20Elliot%20Charter.pdf
https://socialrights.ca/2025/Kanyinda/Robin%20Elliot%20Charter.pdf
https://socialrights.ca/2025/Kanyinda/Robin%20Elliot%20Charter.pdf#page=27


5 
 

systemic social inequality, including by ensuring access to essential social programs such as 

childcare.14 The prevailing view was that “section 15 equality rights are meant to create and 

should create a new paradigm for the definition and solution of inequality problems, new both in 

Canada and in comparison to other jurisdictions.”15 The right to equal protection and benefit of 

the law was understood as a guarantee of non-discrimination in benefit-conferring programs “but 

also, and more fundamentally, a positive right to appropriate and adequate government programs 

and positive measures to address socio-economic disadvantage.”16 

10.  Moreover, as ESCR-Net will argue in this appeal, the proposition that Canadian 

governments have no positive obligations to address systemic socio-economic inequality through 

legislation and programs, is fundamentally at odds with Canada’s international human rights 

commitments.17 The UN Committee on Economic, Social and Cultural Rights has affirmed that 

“[g]uarantees of equality and non-discrimination should be interpreted, to the greatest extent 

possible, in ways which facilitate the full protection of economic, social and cultural rights.”18 

 
14 Bruce Porter, “Twenty Years of Equality Rights: Reclaiming Expectations” (2005) 23 Windsor YB 

Access Just 145 at  160, 163, 169, 172;  

15 Lynn Smith, “A New Paradigm for Equality Rights” in Lynn Smith, ed, Righting the Balance: 

Canada's New Equality Rights (Saskatoon: Canadian Human Rights Reporter, 1986) 353 at 355 

quoted in Bruce Porter, “Expectations of Equality” (2006) 33 Sup Ct L Rev 23 at 27. 

16 Bruce Porter, “Expectations of Equality” (2006) 33 Sup Ct L Rev 23 at 27; Kerri A. Froc, “A 

Prayer for Original Meaning: A History of Section 15 and What it Should Mean for Equality” (2018), 

38 NJCL 35 at 48–54.; Jennifer Koshan & Jonnette Watson Hamilton, “Women’s Charter Equality at 

the Supreme Court of Canada: Surprising Losses or Anticipated Failures?” in Howard Kislowicz, 

Richard J Moon & Kerri Anne Froc, eds, Canada’s Surprising Constitution: Unexpected 

Interpretations of the Constitution Act, 1982, 237 (Vancouver: UBC Press, 2024) 237 [Koshan & 

Watson Hamilton] at  239; Martha Jackman & Bruce Porter, “Introduction: Advancing Social Rights 

in Canada” in Martha Jackman & Bruce Porter, eds, Advancing Social Rights in Canada (Toronto: 

Irwin Law, 2014) 1 [Jackman Porter] at 6–9; Jackman, Legacy of Gosselin at 96-97 

17 Motion Record of the International Economic, Social and Cultural Rights Network (ESCR–Net), 

Factum for Leave to Intervene at paras 16–17. 

18 Committee on Economic, Social and Cultural Rights, General Comment No. 9 on the Domestic 

Implementation of the Covenant, U.N. Doc. E/C.12/1998/24 (1998) at para 15.  

https://socialrights.ca/2025/23WindsorYBAccessJust145.pdf
https://socialrights.ca/2025/23WindsorYBAccessJust145.pdf#page=16
https://socialrights.ca/2025/23WindsorYBAccessJust145.pdf#page=19
https://socialrights.ca/2025/23WindsorYBAccessJust145.pdf#page=25
https://socialrights.ca/2025/23WindsorYBAccessJust145.pdf#page=28
http://socialrightscura.ca/documents/publications/SRAP%20publications/porter_expectations_of_equality.pdf
https://socialrightscura.ca/documents/publications/SRAP%20publications/porter_expectations_of_equality.pdf#page=5
http://socialrightscura.ca/documents/publications/SRAP%20publications/porter_expectations_of_equality.pdf
https://socialrightscura.ca/documents/publications/SRAP%20publications/porter_expectations_of_equality.pdf#page=5
https://socialrights.ca/2025/Kanyinda/Prayer_for_Original_Meaning.pdf
https://socialrights.ca/2025/Kanyinda/Prayer_for_Original_Meaning.pdf
https://socialrights.ca/2025/Kanyinda/Prayer_for_Original_Meaning.pdf#page=14
https://socialrights.ca/2025/Koshan-Hamilton%20article.pdf
https://socialrights.ca/2025/Koshan-Hamilton%20article.pdf
https://socialrights.ca/2025/Koshan-Hamilton%20article.pdf
https://socialrights.ca/2025/Koshan-Hamilton%20article.pdf
https://socialrights.ca/2025/Koshan-Hamilton%20article.pdf#page=3
https://socialrights.ca/2025/Kanyinda/MJ%20BP%20Introduction.pdf
https://socialrights.ca/2025/Kanyinda/MJ%20BP%20Introduction.pdf
https://socialrights.ca/2025/Kanyinda/MJ%20BP%20Introduction.pdf
https://socialrights.ca/2025/Kanyinda/MJ%20BP%20Introduction.pdf#page=6
https://socialrights.ca/2025/One%20step%20forward%20Jackman.pdf
https://socialrights.ca/2025/One%20step%20forward%20Jackman.pdf#page=12
https://socialrights.ca/2025/ESCR-Net%20Intervention%20Motion.pdf
https://socialrights.ca/2025/ESCR-Net%20Intervention%20Motion.pdf#page=12
http://hrlibrary.umn.edu/gencomm/escgencom9.htm
http://hrlibrary.umn.edu/gencomm/escgencom9.htm
http://hrlibrary.umn.edu/gencomm/escgencom9.htm#:~:text=.It%20is%20generally,and%20cultural%20rights.
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Positive obligations to implement programs, such as the childcare program at issue in this case, 

are central to the duty to implement international human rights treaties in good faith.19 

11.  In sum, challenges to governments’ failures to provide legislative or programmatic benefits 

necessary to ameliorate socio-economic inequality affecting section 15 protected groups do not 

rely on “freestanding” positive rights or “general or abstract” notions of equality as described by 

the Court in Andrews v Law Society of British Columbia Andrews.20 They demand only the 

equal application and full benefit of established section 15 principles to those who rely on 

positive measures from governments, assessed on the basis of this Court’s existing equality 

jurisprudence, consistent with Canada’s international obligations and the history of the Charter.  

ii) Clarifying the Substantive Equality Distinction in this Case  

12. This Court explained in Vriend that, in cases of under-inclusive ameliorative legislative 

measures or benefits, like the one at issue in this appeal, the distinction to be analysed under 

section 15 is “simultaneously drawn along two different lines of comparison.”21 The first is 

between those who are offered the legislative benefit in question and those who are denied it. As 

Justice Cory put it: “Gays and lesbians do not even have formal equality with reference to other 

protected groups, since those other groups are explicitly included and they are not.”22  

13. In the present case, the parallel distinction is between parents who are provided access to 

subsidized childcare, and parents with similar needs who are denied access to this benefit 

because of their immigration status. CCPI agrees with other interveners and the Respondent that 

 
19 International Covenant on Civil and Political Rights, 999 UNTS 171, art 2(2); Vienna Convention 

on the Law of Treaties, Can TS 1980 No 37, art 26;  Canada v Alta Energy Luxembourg S.A.R.L., 

2021 SCC 49 at para 59. John H Currie, Public International Law, 2nd ed (Toronto: Irwin Law, 

2008), Chapter 4: Law of Treaties at 154. 

20 Andrews v Law Society of British Columbia, 1989 2 (SCC) Andrews at 163 . 

21 Vriend at paras 81–82. 

22 Vriend at para 81.  

https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ebfad6f652574b899d1afb4c83fdb186&searchId=2025-02-07T16:45:04:717/f39591803974487abacd5143240cd6cd
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights#:~:text=Where%20not%20already,the%20present%20Covenant.
https://www.refworld.org/legal/agreements/un/1969/en/73676
https://www.refworld.org/legal/agreements/un/1969/en/73676
https://www.socialrights.ca/2022pp/VCLT%20art%2026.pdf
https://canlii.ca/t/jktl6
https://www.canlii.org/en/ca/scc/doc/2021/2021scc49/2021scc49.html?resultId=8558945ffcfd4855ab342cd0688aef09&searchId=2025-04-12T13:49:04:424/49327e75c1d043b9937e94d99a6804a9#:~:text=%5B59%5D,Treaty%20was%20drafted.
https://www.dropbox.com/scl/fi/6qxrnsx0ufm6iih9sdwdl/Chapter-4-Law-of-Treaties.pdf?rlkey=fzvj5qy6aqjs8cgjh7y66tb0h&e=1&dl=0
https://www.socialrights.ca/2022pp/Currie%20at%20154.pdf
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.html?resultId=8361e012e51e48159b9aebd9a63f65e0&searchId=2025-04-12T13:59:42:924/933ea9c6b6474d64a263ba9aac37ae03
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.html?resultId=8361e012e51e48159b9aebd9a63f65e0&searchId=2025-04-12T13:59:42:924/933ea9c6b6474d64a263ba9aac37ae03
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.html?resultId=8361e012e51e48159b9aebd9a63f65e0&searchId=2025-04-12T13:59:42:924/933ea9c6b6474d64a263ba9aac37ae03#:~:text=The%20Concept%20of%20Equality,which%20the%20issue%20arises.
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ebfad6f652574b899d1afb4c83fdb186&searchId=2025-02-07T16:45:04:717/f39591803974487abacd5143240cd6cd
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html#:~:text=It%20is%20clear,pp.%C2%A0942%E2%80%9143%3A
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ebfad6f652574b899d1afb4c83fdb186&searchId=2025-02-07T16:45:04:717/f39591803974487abacd5143240cd6cd
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html#:~:text=It%20is%20clear,they%20are%20not.
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immigration status should be recognized as an analogous ground of discrimination, and that the 

exclusion of migrant parents from a subsidized childcare program available to other parents 

creates a distinction on this first line of comparison. This represents what the Court described in 

Vriend as the formal equality distinction between the excluded and included groups.  

14. The well-established principle that if the government chooses to provide a benefit, it must do 

so in a non-discriminatory way, is the product of an equality analysis that is restricted to the first, 

formal, line of comparison identified by Justice Cory in Vriend. Once offered, regardless of the 

nature of the benefit, it must be provided without discrimination. However, if it were true that 

there is no section 15 obligation to provide the benefit in the first place, a discriminatory 

exclusion could be remedied by revoking the benefit altogether and providing it to no one – 

described by the Court in Schachter v Canada as “equal graveyards” or  “equality with a 

vengeance.”23  

15. The second “more fundamental” distinction, identified by the Court in Vriend as the 

substantive equality analysis, considers the differential impact of a failure to provide what is 

necessary to ameliorate a systemic inequality for a protected group, in comparison to those who 

do not require the benefit. Homosexuals compared to heterosexuals are differentially impacted 

by a failure to provide legislative remedies for discrimination based on sexual orientation. As 

Justice Corry explains in Vriend, the absence of remedies, “considered in the context of the 

social reality of discrimination against gays and lesbians, clearly has a disproportionate impact 

on them as opposed to heterosexuals.”24  In the present case, the parallel substantive equality 

analysis makes clear that the absence of access to subsidized childcare has a disproportionate, 

differential impact on women as opposed to men. 

 
23 Schachter v Canada, [1992] 2 SCR 679 at 701–702. 
24 Vriend,  at para 82. 

https://www.canlii.org/en/ca/scc/doc/1992/1992canlii74/1992canlii74.html?resultId=f588b83834ef450abb0427c52399c5de&searchId=2025-02-07T16:49:55:695/edd3f11728b74943bbfd12b40458130c
https://canlii.ca/t/1fs9l
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii74/1992canlii74.html?resultId=0e0f4328a974462186d6b6846ef96892&searchId=2025-04-16T11:35:26:238/63da42f41b9242c1aacd62c8ec8a8e92#:~:text=This%20is%20best,the%20Charter.
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ed08f54c31de416aa04bf3dd3050e5ae&searchId=2025-03-31T14:26:11:069/e74006f085a54335a1ee2c37c8ac6e1f
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html#:~:text=The%20second%20distinction,pp.%C2%A0942%E2%80%9143%3A
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16. The Court in Vriend did not address the full implications of the substantive equality 

comparison for positive obligations under section 15. However, because a substantive equality 

analysis considers the discriminatory effect of the absence of positive measures of protection “in 

the context of the social reality of discrimination” 25, the obligation to provide access to remedies 

for discrimination cannot derive solely from the decision to legislate, but rather also arises from 

the protected group’s need for legislative protection from discrimination to address a critical 

issue of systemic social inequality.  

17. For that reason, the substantive equality violation in Vriend cannot be remedied by “equality 

with a vengeance.”  While revoking Alberta’s human rights law was seen by Justice Major (in 

partial dissent) as a possible remedy,26 this would in no way address the inequality faced by gays 

and lesbians but would simply violate the rights of other disadvantaged groups. The implication 

of Justice Cory’s substantive equality comparison in Vriend is that section 15 requires 

governments to adopt necessary measures to address systemic social inequality – in that case by 

providing legislative protection to gays and lesbians. Like in international human rights law, the 

Charter’s equality guarantee cannot be satisfied by doing nothing.  

18. The present case is entirely analogous to Vriend, in that the benefit at issue is required by 

women to address systemic inequality in access to work, and the same two lines of distinction 

apply. The first line of comparison considers the differential effect of the impugned regulation on 

those who receive the benefit, compared to those who are denied it. Parents who, like the 

Respondent, are denied the benefit because of their immigration status are differentially affected 

in comparison to parents who receive it.  The second line of distinction, “the more fundamental 

 
25 Ibid. 
26 Vriend, at para 196. 

https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ed08f54c31de416aa04bf3dd3050e5ae&searchId=2025-03-31T14:26:11:069/e74006f085a54335a1ee2c37c8ac6e1f
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html#:~:text=%C2%A0%20The%20issue%20may%20be%20that%20the%20Legislature%20would%20prefer%20no%20human%20rights%20Act%20over%20one%20that%20includes%20sexual%20orientation%20as%20a%20prohibited%20ground%20of%20discrimination%2C%20or%20the%20issue%20may%20be%20how%20the%20legislation%20ought%20to%20be%20amended%20to%20bring%20it%20into%20conformity%20with%20the%20Charter.%C2%A0
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one”,27 considers the differential adverse effect of the absence of affordable childcare on women 

as compared to men. If the absence of affordable childcare is found to create a discriminatory 

distinction between women and men, then compliance with section 15 cannot be achieved by 

denying the benefit equally to all parents, or by “equality with a vengeance.”   

19. Drawing on the critical analysis in Vriend, this Court should not simply find that section 15 

requires equal treatment within and because the childcare program is already in place. Instead, it 

should affirm that section 15 requires the positive measures the program provides because they 

are necessary to address the systemic inequality faced by women in the labour market as a result 

of their disproportionate responsibility for childcare and their inability to afford it. As the Court 

stated in Fraser: “Recognizing the reality of gender divisions in domestic labour and their impact 

on women’s working lives is neither new nor disputable.” 28 

20. Clarifying that section 15 imposes positive obligations of this nature would provide much 

needed guidance to lower courts and would help to ensure that section 15 analysis is grounded in 

its broader, remedial purposes. Like legislative protections against discrimination, positive 

obligations to ensure that women have access to affordable childcare should not be contingent on 

a legislature’s choice to provide subsidized childcare but, more fundamentally, on its obligation 

to adopt positive measures to address systemic social inequality.  

21. Recognizing that governments must take positive measures to realize the right to equality 

goes to the heart of section 15’s promise of equal protection and benefit of the law for the most 

disadvantaged members of Canadian society. The suggestion that section 15 imposes no such 

positive obligations and that any claim to the contrary amounts to an illegitimate demand for 

 
27 To use the Court’s wording in Vriend at para 82. 

28 Fraser at para 104.  

https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ed08f54c31de416aa04bf3dd3050e5ae&searchId=2025-03-31T14:26:11:069/e74006f085a54335a1ee2c37c8ac6e1f
https://canlii.ca/t/1fqt5#par82
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#:~:text=%C2%A0%20Recognizing%20the%20reality%20of%20gender%20divisions%20in%20domestic%20labour%20and%20their%20impact%20on%20women%E2%80%99s%20working%20lives%20is%20neither%20new%20nor%20disputable%20(see%20Beijing%20Declaration%20and%20Platform%20for%20Action%2C%20U.N.%20Doc.%20A/CONF.177/20%2C%20October%2017%2C%201995%2C%20at%20paras.%C2%A0155%E2%80%9156%20and%20158)
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nonexistent rights, is unsupported by the text of section 15. It undermines the “commitment to 

social justice and equality” that former Chief Justice Dickson identified as a guiding value and 

principle of Charter interpretation.29 It is belied by the Charter’s history and is antithetical to 

Canada’s international human rights obligations. It has distorted the case law, and it has deprived 

people living in poverty of their very right to be heard.  

22. For all these reasons, CCPI respectfully asks this Court to affirm in this appeal that section 

15 may indeed impose positive obligations on governments to address systemic social inequality. 

PART IV: SUBMISSIONS AS TO COSTS 

23. CCPI does not seek costs and asks that no costs be awarded against it. 

PART V: ORDER SOUGHT 

24. CCPI takes no position on the outcome of this appeal.  

All of which is respectfully submitted this 22nd day of April, 2025. 

 

____________________________                                     _________________________ 

        Vince Calderhead      Martha Jackman 

 

Counsel for the Charter Committee on Poverty Issues 

  

 
29 R. v Oakes, [1986] 1 S.C.R. 103 at para 64.  

https://canlii.ca/t/1ftv6
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii46/1986canlii46.html#:~:text=The%20Court%20must%20be,reasonable%20and%20demonstrably%20justified.
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