
Court File No. 41210 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF QUEBEC) 

BETWEEN: 

ATTORNEY GENERAL OF QUEBEC 

Appellant 

– and –

BIJOU CIBUABUA KANYINDA, COMMISSION DES DROITS 
DE LA PERSONNE ET DES DROITS DE LA JEUNESSE 

Respondents 

(continued) 

FACTUM OF THE INTERVENERS 
NATIONAL ASSOCIATION OF WOMEN AND THE LAW and 
DAVID ASPER CENTRE FOR CONSTITUTIONAL RIGHTS 
(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 

UNIVERSITY OF NEW BRUNSWICK 
FACULTY OF LAW 
41 Dineen Drive, Rm 204A 
Fredericton, NB  E3B 9V7 

Kerri Froc 
Tel: 416-977-6070 
kerri.froc@unb.ca 

NORTON ROSE FULBRIGHT CANADA LLP 
99 Bank Street, Suite 500 
Ottawa, Ontario  K1P 6B9 

Jean-Simon Schoenholz 
Tel: 613-780-1537 
jean-simon.schoenholz@nortonrosefulbright.com 

Agent for the Interveners, National Association of 
Women and the Law and David Asper Centre for 
Constitutional Rights 

NATIONAL ASSOCIATION OF 
WOMEN AND THE LAW 
1404 Scott Street 
Ottawa, ON  K1Y 2N2 

Suzanne Zaccour 
Tel: 613-241-7570 
suzanne.zaccour@nawl.ca 

mailto:kerri.froc@unb.ca
mailto:jean-simon.schoenholz@nortonrosefulbright.com
mailto:suzanne.zaccour@nawl.ca


 

 

DAVID ASPER CENTRE FOR 
CONSTITUTIONAL RIGHTS 
University of Toronto Faculty of Law 
78 Queen's Park Crescent E 
Toronto, ON  M5S 2C3 
 
Cheryl Milne 
Tel: 416-978-0092 
cheryl.milne@utoronto.ca 
 
Counsel for the Interveners, National 
Association of Women and the Law and 
David Asper Centre for Constitutional Rights 

 

 
  

mailto:cheryl.milne@utoronto.ca


 

 

– and – 

ATTORNEY GENERAL OF CANADA, ATTORNEY GENERAL OF ONTARIO, 
ATTORNEY GENERAL OF BRITISH COLUMBIA, ATTORNEY GENERAL OF ALBERTA, 

CANADIAN CONSTITUTION FOUNDATION, ADVOCATES FOR THE RULE OF LAW, 
REFUGEE CENTRE, CENTRALE DES SYNDICATS DU QUEBEC, BLACK ACTION 

DEFENSE COMMITTEE, AMNISTIE INTERNATIONALE CANADA FRANCOPHONE, 
FCJ REFUGEE CENTRE and MADHU VERMA MIGRANT JUSTICE CENTRE, 

CANADIAN ASSOCIATION OF REFUGEE LAWYERS, CHARTER COMMITTEE ON 
POVERTY ISSUES, NATIONAL ASSOCIATION OF WOMEN AND THE LAW and DAVID 

ASPER CENTRE FOR CONSTITUTIONAL RIGHTS, INCOME SECURITY ADVOCACY 
CENTRE, UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, BRITISH 

COLUMBIA CIVIL LIBERTIES ASSOCIATION, CANADIAN COUNCIL FOR REFUGEES, 
CANADIAN CIVIL LIBERTIES ASSOCIATION, ESCR-NET – INTERNATIONAL 
NETWORK FOR ECONOMIC, SOCIAL AND CULTURAL RIGHTS, CANADIAN 
ASSOCIATION OF BLACK LAWYERS and BLACK LEGAL ACTION CENTRE, 

WOMEN’S LEGAL EDUCATION AND ACTION FUND INC., ASSOCIATION 
QUEBECOISE DES AVOCATS ET AVOCATES EN DROIT DE L’IMMIGRATION 

Interveners 
 
  



 

 

BERNARD, ROY (JUSTICE-QUÉBEC)  
Bureau 8.00, 1, rue Notre-Dame Est  
Montréal, QC H2Y 1B6 
 
Manuel Klein  
Tel: (514) 393-2336, poste 51560  
manuel.klein@justice.gouv.qc.ca  
 
Luc-Vincent Gendron-Bouchard  
Tel: 514 393-2336, poste 51996  
Fax: 514 873-7074  
luc-vincent.gendron-
bouchard@justice.gouv.qc.ca  

NOËL ET ASSOCIÉS  
225, montée Paiement  
Gatineau, QC J8P 6M7 
 
Pierre Landry  
Tel: (819) 771-7393  
Fax: (819) 771-5397  
p.landry@noelassocies.com  
 
Agent for Counsel for the Appellant,  
Attorney General of Quebec  

  
MINISTÈRE DE LA JUSTICE  
4e étage 1200, route de l’Église  
Québec, QC G1V 4X1  
Fax: (418) 644-7030 
 
Christophe Achdjian  
Tel: (418) 643-1477, poste 20732  
christophe.achdjian@justice.gouv.qc.ca  
Amélie Pelletier Desrosier  
Tel: (418) 643-1477, poste 21006  
amelie.pelletier-desrosiers@justice.gouv.qc.ca  
 
Counsel for the Appellant,  
Attorney General of Quebec  

 

  
MELANÇON MARCEAU GRENIER 
COHEN s.e.n.c.  
Bureau 300 1717, boul. René-Lévesque Est  
Montréal, QC H2L 4T3 
 
Sibel Ataogul  
Guillaume Grenier  
Tel: (514) 525-3414  
Fax: (514) 525-2803  
sataogul@mmgc.quebec  
ggrenier@mmgc.quebec  
 
Counsel for the Respondent,  
Bijou Cibuabua Kanyinda  

 

  



 

 

BITZAKIDIS, CLÉMENT-MAJOR, 
FOURNIER  
2e étage 360, rue Saint-Jacques  
Montréal, QC H2Y 1P5 
 
Christine Campbell  
Justine St-Jacques  
Tel: (514) 873-5146, poste 8384  
Fax: (514) 873-6032  
christine.campbell@cdpdj.qc.ca  
justine.st-jacques@cdpdj.qc.ca  
 
Counsel for the Respondent,  
Commission des droits de la personne et des 
droits de la jeunesse  

 

  
ATTORNEY GENERAL OF CANADA  
5e étage 200, boul. René-Lévesque Ouest  
Montréal, QC H2Z 1X4 
 
François Joyal  
Justine Malone  
Lindy Rouillard-Labbé  
Tel: (514) 283-4934  
Fax: (514) 496-7876  
francois.joyal@justice.gc.ca 
justine.malone@justice.gc.ca  
lindy.rouillard-labbe@justice.gc.ca 
 
Counsel for the Intervener,  
Attorney General of Canada  

DEPARTMENT OF JUSTICE CANADA  
National Litigation Sector  
275 Sparks Street, St-Andrew Tower  
Ottawa, ON K1A 0H8 
 
Bernard Letarte  
Tel: (613) 294-6588  
SCCAgentCorrespondantCSC@justice.gc.ca  
 
Agent for Counsel for the Intervener,  
Attorney General of Canada  

  
ATTORNEY GENERAL OF ONTARIO  
Civil Law Division  
Constitutional Law Branch  
Ministry of the Attorney General  
720 Bay Street, 4th Floor  
Toronto, ON M7A 2S9 
 
Rochelle S. Fox  
Maia Stevenson  
Tel: (416) 995-3288  
Fax: (416) 326-4015  
rochelle.fox@ontario.ca  
maia.stevenson@ontario.ca  
 
Counsel for the Intervener,  
Attorney General of Ontario  

SUPREME ADVOCACY LLP  
Suite 100, 340 Gilmour Street  
Ottawa, ON K2P 0R3 
 
Marie-France Major  
Tel: (613) 695-8855  
Fax: (613) 695-8580  
mfmajor@supremeadvocacy.ca  
 
Agent for Counsel for the Intervener,  
Attorney General of Ontario  

  



 

 

ATTORNEY GENERAL OF BRITISH 
COLUMBIA  
PO Box 9280 Stn Prov Govt  
Victoria, BC V8W 9J7 
 
Ashley A. Caron  
Tel: (778) 974-3342  
Fax: (250) 356-9154  
ashley.caron@gov.bc.ca  
 
Counsel for the Intervener,  
Attorney General of British Columbia  

MICHAEL SOBKIN LAW 
CORPORATION  
331 Somerset Street West  
Ottawa, ON K2P 0J8 
 
Michael Sobkin  
Tel: (613) 282-1712  
Fax: (613) 228-2896  
msobkin@sympatico.ca  
 
Agent for Counsel for the Intervener,  
Attorney General of British Columbia  

  
ALBERTA JUSTICE CONSTITUTIONAL 
AND ABORIGINAL LAW  
10th Floor 10025 - 102A Avenue N.W.  
Edmonton, AB T5J 2Z2 
 
Leah M. McDaniel  
Tel: (780) 422-7145  
Fax: (780) 643-0852  
leah.mcdaniel@gov.ab.ca  
 
Counsel for the Intervener,  
Attorney General of Alberta  

GOWLING WLG (CANADA) LLP  
Suite 2600 160 Elgin Street  
Ottawa, ON K1P 1C3 
 
D. Lynne Watt  
Tel: (613) 786-8695  
Fax: (613) 788-3509  
lynne.watt@gowlingwlg.com  
Agent for Counsel for the Intervener,  
Attorney General of Alberta  

  
FASKEN MARTINEAU DUMOULIN 
s.e.n.c.r.l., s.r.l.  
800, rue du Square-Victoria, Bureau 3500  
Montréal, QC H4Z 1E9 
 
Guillaume Pelegrin  
Jean-François Trudelle  
Tel: (514) 397-7411  
Fax: (514) 397-7600  
gpelegrin@fasken.com  
jtrudelle@fasken.com  
 
Counsel for the Intervener,  
Canadian Constitution Foundation  

 

  



 

 

JORDAN HONICKMAN BARRISTERS  
90 Adelaide St W, Suite 200  
Toronto, ON M5H 3V9 
 
Asher Honickman  
Chelsea Dobrindt  
Tel: (416) 238-7511  
Fax: (416) 238-5261  
ahonickman@jhbarristers.com  
cdobrindt@jhbarristers.com  
 
Counsel for the Intervener,  
Advocates for the Rule of Law  

 

  
REFUGEE CENTRE  
100-2107 rue Sainte-Catherine Ouest  
Montréal, QC H3H 1M6 
 
Pierre-Luc Bouchard  
Brett Gordon Howie  
Tel: (514) 846-0005  
Fax: (514) 600-1688  
p.bouchard@therefugeecentre.org  
 
Counsel for the Intervener,  
Refugee Centre  

 

  
LES SERVICES JURIDIQUES DE LA CSQ  
9405, rue Sherbrooke Est  
Montréal, QC H1L 6P3  
 
Amy Nguyen  
Ariane Roberge  
Tel: (514) 356-8888 Ext: 2137  
Fax: (514) 356-0990  
nguyen.amy@lacsq.org  
roberge.ariane@lacsq.org  
 
Counsel for the Intervener,  
Centrale des syndicats du Québec  

SUPREME ADVOCACY LLP  
340 Gilmour Street, Suite 100  
Ottawa, ON K2P 0R3  
 
Marie-France Major  
Tel: (613) 695-8855  
Fax: (613) 695-8580  
mfmajor@supremeadvocacy.ca  
 
Agent for Counsel for the Intervener,  
Centrale des syndicats du Québec  

  



 

 

SOTOS LLP  
55 University Avenue, Suite 600  
Toronto, ON M5J 2H7  
 
Mohsen Seddigh  
Tel: (416) 977-0007  
Fax: (416) 977-0717  
mseddigh@sotosllp.com  
 
Counsel for the Intervener,  
Black Action Defense Committee  

 

  
MELANÇON MARCEAU GRENIER 
COHEN s.e.n.c.  
1717, boul. René-Lévesque Est, Bureau 300  
Montréal, QC H2L 4T3  
 
Julien Thibault  
Tel: (514) 525-3414  
Fax: (514) 525-2803  
jthibault@mmgc.quebec  
 
Counsel for the Intervener,  
Amnistie internationale Canada francophone  

 

  
UNIVERSITY OF OTTAWA, FACULTY 
OF LAW  
57 Louis-Pasteur Pvt.  
Ottawa, ON K1N 6N5  
 
Yin Yuan Chen  
Tel : (613) 562-5800 Ext: 2077  
yy.chen@uottawa.ca  
 
FCJ REFUGEE CENTRE  
208 Oakwood Avenue  
Toronto, ON M6E 2V4  
 
Joshua Eisen  
Tel: (416) 469-9754 ext. 261  
Fax: (416) 469-2670  
joshuae@fcjrefugeecentre.org  
 
Counsel for the Interveners,  
FCJ Refugee Centre and Madhu Verma 
Migrant Justice Centre  

 

  



MCCARTHY TÉTRAULT LLP 
745 Thurlow Street, Suite 2400  
Vancouver, BC V6E 0C5 

Connor Bildfell  
Simon Bouthillier  
Katherine Griffin  
Tel: (604) 643-7100  
Fax: (604) 643-7900  
cbildfell@mccarthy.ca  
sbouthillier@mccarthy.ca  
kgriffin@mccarthy.ca  

Counsel for the Intervener,  
Canadian Association of Refugee Lawyers 

PINK LARKIN  
201 - 1463 South Park St  
Halifax, NS B3J 3S9  

Vince Calderhead  
Tel: (902) 423-7777  
Fax: (902) 423-9588
vcalderhead@pinklarkin.ca

FACULTY OF LAW, UNIVERSITY OF 
OTTAWA  
57 Louis Pasteur  
Ottawa, ON K1N 6N5  

Martha Jackman  
Martha.Jackman@uOttawa.ca 

Counsel for the Intervener,  
Charter Committee on Poverty Issues 



INCOME SECURITY ADVOCACY 
CENTRE 
1500-55 University Avenue  
Toronto, ON M5J 2H7 

Robin Nobleman  
Adrian Merdzan  
Tel: (416) 597-5820  
Fax: (416) 597-5821  
robin.nobleman@isac.clcj.ca 
adrian.merdzan@isac.clcj.ca  

Counsel for the Intervener,  
Income Security Advocacy Centre 

SUPREME ADVOCACY LLP 
Suite 100, 340 Gilmour Street  
Ottawa, ON K2P 0R3 

Marie-France Major  
Tel: (613) 695-8855  
Fax: (613) 695-8580  
mfmajor@supremeadvocacy.ca 

Agent for Counsel for the Intervener, 
Income Security Advocacy Centre 

BORDEN LADNER GERVAIS LLP  
1000 rue de la Gauchtière O bureau 900 
Montréal, QC H3B 5H4 

François Grondin  
Karine Fahmy  
Amanda Afeich  
Tel: (514) 954-3153  
Fax: (514) 954-1905 
fgrondin@blg.com  
kfahmy@blg.com  
aafeich@blg.com  

Counsel for the Intervener,  
United Nations High Commissioner for 
Refugees  

BORDEN LADNER GERVAIS LLP 
World Exchange Plaza  
100 Queen Street, Suite 1300  
Ottawa, ON K1P 1J9  

Nadia Effendi 
Tel: (613) 787-3562  
Fax: (613) 230-8842 
neffendi@blg.com  

Agent for Counsel for the Intervener,  
United Nations High Commissioner for 
Refugees  

PALIARE ROLAND ROSENBERG 
ROTHSTEIN LLP  
155 Wellington St W., 35th Floor  
Toronto, ON M5V 3H1  

Mannu Chowdhury  
Kartiga Thavaraj  
Tel: (416) 646-6302  
Fax: (416) 367-6749  
mannu.chowdhury@paliareroland.com 
kartiga.thavaraj@paliareroland.com  

Counsel for the Intervener,  
British Columbia Civil Liberties Association 

CONWAY BAXTER WILSON LLP 
411 Roosevelt Avenue, suite 400  
Ottawa, ON K2A 3X9  

David P. Taylor  
Tel: (613) 691-0368  
Fax: (613) 688-0271  
dtaylor@conwaylitigation.ca 

Agent for Counsel for the Intervener,  
British Columbia Civil Liberties Association 



COLIN GREY  
Barrister & Solicitor  
128 Union Street  
Kingston, ON K7L 2P1 

Tel: (416) 859-9446  
Fax: (514) 439-0798  
colin.grey@queensu.ca 

HADEKEL SHAMS s.e.n.c.r.l.  
6560 de l’Esplanade Avenue, Suite 305 
Montréal, QC H2V 4L5  

Peter Shams  
Tel: (514) 439-0800  
Fax: (514) 439-0798  
peter@hadekelshams.ca 

Counsel for the Intervener,  
Canadian Council for Refugees 

TRUDEL JOHNSTON & LESPÉRANCE 
750, côte de la Place-d'Armes, suite 90  
Montréal, QC H2Y 2X8  

Bruce W. Johnston  
Alexandra (Lex) Gill  
Tel: (514) 871-8385 Ext: 219 
Fax: (514) 871-8800  
bruce@tjl.quebec  
lex@tjl.quebec  

Counsel for the Intervener,  
Canadian Civil Liberties Association 



OLTHUIS VAN ERT 
66 Lisgar St  
Ottawa, ON K2P 0C1  

Neil Abraham  
Gib van Ert  
Tel: (613) 501-5350  
Fax: (613) 651-0304  
nabraham@ovcounsel.com 
gvanert@ovcounsel.com  

Counsel for the Intervener,  
ESCR-Net - International Network for 
Economic, Social and Cultural Rights  

MCCARTHY TÉTRAULT LLP  
1000 de La Gauchetière St. W, Suite MZ400 
Montréal, QC H3B 0A2  

Karine Joizil  
Sajeda Hedaraly  
Natasha Petrof  
Tel: (514) 397-4129  
Fax: (514) 875-6246  
kjoizil@mccarthy.ca  
shedaraly@mccarthy.ca 
npetrof@mccarthy.ca  

IMK LLP  
3500 Blvd. De Maisonneuve W., Suite 1400 
Westmount, QC H3Z 3C1  

Bianca Annie Marcelin  
Marianne Goyette  
Tel: 514 934-7726 / 438 601-3271 
Fax: 514 935-2999  
bamarcelin@imk.ca  
mgoyette@imk.ca  

Counsel for the Interveners,  
Canadian Association of Black Lawyers and 
Black Legal Action Centre  



IMK LLP  
Place Alexis Nihon, Tower 2 
3500 De Maisonneuve Blvd. West, Suite 1400 
Montréal, QC H3Z 3C1  

Olga Redko  
Vanessa Ntaganda  
Tel: (514) 934-7742  
Fax: (514) 935-2999 
oredko@imk.ca  
vntaganda@imk.ca  

Counsel for the Intervener,  
Women's Legal Education and Action Fund 
Inc.  

HASA AVOCATS INC.  
2000 Ave McGill College, 
Suite 600, bureau 682  
Montréal, QC H3A 3H3  

Lawrence David  
Gjergji Hasa  
Tel: (514) 849-7311  
Fax: (514) 849-7313 
l.david@havocats.ca
g.hasa@havocats.ca

Counsel for the Intervener,  
Association québécoise des avocats et 
avocates en droit de l'immigration  



 

 

TABLE OF CONTENTS 

 

PART I - OVERVIEW AND STATEMENT OF FACTS ................................................ 1 

PART II - STATEMENT ON POINTS IN ISSUE ............................................................. 1 

PART III - ARGUMENT ........................................................................................................ 2 

A. Substantive equality under section 15(1) requires recognizing that women 

experience multiple forms of discrimination ......................................................... 2 

B. An intersectional analysis is needed where claimants experience multiple 

forms of discrimination .......................................................................................... 4 

C. This Court should clarify how intersectionality impacts the s. 15(1) test ............. 5 

a) Step 1: Grounds must be read broadly and intersectionally ...................... 5 

b) Step 2: Disadvantage Must be Evaluated Intersectionally in Light 

of Grounds Claimed ................................................................................... 7 

D. This Court should clarify that a claimant’s qualitatively different treatment 

can prove a distinction under section 15(1) ........................................................... 8 

E. Conclusion ........................................................................................................... 10 

PART IV - COSTS ................................................................................................................ 10 

PART V - ORDER REQUESTED ..................................................................................... 10 

PART VI - TABLE OF AUTHORITIES ............................................................................ 11 

 

  



1 

 

PART I - OVERVIEW AND STATEMENT OF FACTS  

1. The Respondent, Ms. Kanyinda, is a single mother of three and an asylum seeker from the 

Democratic Republic of Congo. Despite being legally able to work, she was effectively 

barred from doing so, not because of lack of will but because s. 3 of the Reduced 

Contribution Regulation (“RCR”) excludes asylum seekers from Quebec’s subsidized 

childcare program. 

2. In finding that s. 3 of the RCR violates s. 15(1) of the Charter1 by discriminating on the basis 

of sex,2 the Court of Appeal of Quebec did not meaningfully consider how the other grounds 

claimed by the Respondent affected the nature of the discrimination she experienced. This 

decision follows others in which courts’ intersectionality analyses have been partial or 

absent.3 

3. This Court now has the opportunity to provide guidance on applying s. 15(1) of the Charter 

in cases where a claimant’s intersecting characteristics are potentially relevant, as well as to 

reaffirm that, despite ambiguity in the law resulting from this Court’s decision in Sharma,4 a 

s. 15(1) claimant may demonstrate adverse effects through either quantitatively 

disproportionate impact or qualitatively differential treatment. 

PART II - STATEMENT ON POINTS IN ISSUE  

4. The National Association of Women and the Law and the David Asper Centre for 

Constitutional Rights (the “Interveners”) take no position on the disposition of the appeal but 

argue that the Court should endorse an intersectional analysis of s. 15(1) of the Charter and 

 

1 Canadian Charter of Rights and Freedoms, s. 15, Part 1 of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter]. 
2 Procureur général du Québec v. Kanyinda, 2024 QCCA 144 at paras 100-102 [Kanyinda]. 
3 E.g.,Gosselin v. Québec (Attorney General), 2002 SCC 84 [Gosselin]; Native Women’s Assn. of 

Canada v. Canada, [1994] 3 SCR 627; R. v. Sharma, 2022 SCC 39 [Sharma]; Falkiner v. 

Ontario (Minister of Community and Social Services), 59 OR (3d) 481, 212 DLR (4th) 633 

[Falkiner]; Tanudjaja v. Canada (Attorney General), 2014 ONCA 852; Boutler v. Nova Scotia 

Power Inc, 2009 NSCA 17; Sparks v. Dartmouth/Halifax County Regional Housing Authority, 

1993 NSCA 13; Begum v. Canada (Citizenship and Immigration), 2018 FCA 181. 
4 Sharma, supra note 3 at para 76. 

https://laws-lois.justice.gc.ca/eng/Const/page-12.html/endNotes.html#end85:~:text=benefit%20of%20law-,15%C2%A0(1)%C2%A0Every%20individual%20is%20equal%20before%20and%20under,ethnic%20origin%2C%20colour%2C%20religion%2C%20sex%2C%20age%20or%20mental%20or%20physical%20disability.,-End%20note
https://canlii.ca/t/k8rd5
https://www.canlii.org/en/qc/qcca/doc/2024/2024qcca144/2024qcca144.html?resultId=afa1a692ac6a4f09a573282f3c18f624&searchId=2025-04-17T11:05:10:710/db8a41e34f7c4f94b5a488dcb942b3f8#:~:text=%5B100%5D,in%20this%20group
https://canlii.ca/t/1g2w1
https://canlii.ca/t/1frq6
https://canlii.ca/t/jssdp
https://canlii.ca/t/1d27w
https://canlii.ca/t/1d27w
https://canlii.ca/t/gffz5
https://canlii.ca/t/22h4b
https://canlii.ca/t/1mr5n
https://canlii.ca/t/hvhff
https://www.canlii.org/en/ca/scc/doc/2022/2022scc39/2022scc39.html?resultId=9d729d68cd314676b66068774adbed4d&searchId=2025-04-17T11:54:55:471/1753e098fe4340ec93099bc654f76b30#:~:text=%5B76%5D,on%20Indigenous%20offenders
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clarify that a distinction can be demonstrated with evidence of either quantitatively 

disproportionate impact or qualitatively differential treatment. 

PART III - ARGUMENT  

A. Substantive equality under section 15(1) requires recognizing that women experience 

multiple forms of discrimination  

5. Substantive equality is the foundation of s. 15(1).5 This constitutional guarantee of equality 

must be grounded in material reality. People experience discrimination as whole persons, not 

as an aggregate of separate characteristics. For women, this often means that when they face 

laws that perpetuate sex discrimination, that discrimination is inextricably entwined with 

other kinds based on race, parental or marital status, socioeconomic status, immigration 

status or other characteristics.6 The substantive equality analysis must thus include 

consideration of “social, political and economic structures, systems and institutions”7 and, 

where relevant, intersecting systems of subordination.  

6. This Court has recognized that a law may discriminate on the basis of sex even if only a 

subgroup of women are adversely affected and even if some women benefit from it.8 This 

Court has also interpreted sex to include considerations of pregnancy9 and parental 

status/caregiving, even if not all women will become pregnant or raise children.10 Further, 

 

5 Fraser v. Canada (Attorney General), 2020 SCC 28 at para 42 [Fraser].  
6 Human Rights Committee, General Comment 28, Equality of rights between men and women 

(article 3), U.N. Doc. CCPR/C/21/Rev.1/Add.10 (2000) at para 30; Kerri A Froc, 

“Multidimensionality and the Matrix: Identifying Charter Violations in Cases of Complex 

Subordination” (2010) 25:1 Can J Law & Soc 21 at 24.  
7 Margot E Young, “Unequal to the Task: ‘Kapp’ing the Substantive Potential of Section 15” in 

Sheila McIntyre & Sanda Rodgers, eds, The Supreme Court of Canada and Social Justice: 

Commitment, Retrenchment or Retreat (Markham: LexisNexis Canada 2010) 183 at 194-195. 
8 Fraser, supra note 5 at para 72. See also: Brooks v. Canada Safeway Ltd, [1989] 1 SCR 1219 at 

pp. 1247-48 [Brooks]; Janzen v. Platy Enterprises Ltd., [1989] 1 SCR 1252 at pp. 38 [Janzen]; 

Centrale des syndicats du Québec v. Quebec (Attorney General), 2018 SCC 18 at para 24 

[Centrale]; Quebec (Attorney General) v. Alliance du personnel professionnel et technique de la 

santé et des services sociaux, 2018 SCC 17 at para 38 [Alliance].  
9 Brooks, supra note 8 at pp. 1221.   
10 Fraser supra note 8 at para 116.  

https://canlii.ca/t/jb370
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=fe7d69f5fb384857bb42ae342368fe3b&searchId=2025-04-17T11:59:44:165/10a90e9b32894bc09ba6818e5551155b&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B42%5D,at%20para.%C2%A035
https://www.refworld.org/legal/general/hrc/2000/en/38892
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=fe7d69f5fb384857bb42ae342368fe3b&searchId=2025-04-17T11:59:44:165/10a90e9b32894bc09ba6818e5551155b&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B72%5D,pp.%C2%A01247%E2%80%9148
https://canlii.ca/t/1ft72
https://canlii.ca/t/1ft74
https://canlii.ca/t/hrx1q
https://www.canlii.org/en/ca/scc/doc/2018/2018scc18/2018scc18.html#:~:text=%5B24%5D,based%20on%20sex
https://canlii.ca/t/hrx1n
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html#:~:text=%5B38%5D,further%20perpetuating%20disadvantage
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=fe7d69f5fb384857bb42ae342368fe3b&searchId=2025-04-17T11:59:44:165/10a90e9b32894bc09ba6818e5551155b&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B116%5D,at%20p.%C2%A01743
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courts have used a group composed of single mothers on social assistance to assess whether 

welfare laws had a differential impact based on enumerated and analogous grounds.11 

7. Despite these recognitions, Canadian courts have struggled to adequately address 

intersectional claims of adverse effects discrimination.12 For instance, some courts have 

simply considered one main ground and designated other characteristics relevant context,13 or 

have employed multiple comparisons, evaluating each ground claimed in isolation.14  

8. Such a fragmented approach means that discrimination risks “falling through the cracks” of 

the discrete, single-axis analyses.15 Moreover, when “the claimants’ characteristics are 

treated as severable and unrelated… the interactive nature of the sites of oppression is 

rendered invisible, even negated.”16 For instance, despite the reality of women’s economic 

disadvantage,17 the claimant’s reliance on an explicit age-based distinction in Gosselin18 led 

the majority to focus exclusively on the relative advantage of “young people,” and not the 

gendered socioeconomic disadvantage specific to the claimant as a young, poor woman. 

9. Courts’ failure to adequately address discrimination as involving a complex interaction of 

oppressive systems creates a “static and oversimplified”19 view of what discrimination is 

expected to look like in a given case. Sex discrimination is then exemplified by what is 

experienced by women who differ from the dominant group (e.g. white, heterosexual, citizen 

men) by only one characteristic, that is, the most privileged women. Such a perspective risks 

 

11 Falkiner v. Ontario (Minister of Community and Social Services), 59 OR (3d) 481, 212 DLR 

(4th) 633 at paras 78-80. See also: Sparks v. Dartmouth/Halifax County Regional Housing 

Authority, 1993 NSCA 13 at n.p. 
12Bjorkquist et al. v. Attorney General of Canada, 2023 ONSC 7152 at para 90 [Bjorkquist et al.] 
13 See for example Stadler v. Director, St Boniface/St Vital, 2020 MBCA 46, at para 65 

(application for leave dismissed: 2020 CanLII 92501 (SCC)). 
14 See note 3.  
15 Nitya Iyer, “Categorical Denials: Equality Rights and the Shaping of Social Identity” (1993) 

19 Queen’s L.J. 179 at 193 [Iyer]. 
16 Daphne Gilbert and Diana Majury, “Critical Comparisons: The Supreme Court of Canada 

Dooms Section 15” (2006) 24 Windsor YB Access Just 111 at 134. 
17 Fraser, supra note 5 at para 113; Alliance, supra note 8 at para 40; Centrale, supra note 8 at 

para 82. 
18 Gosselin, supra note 3.  
19 Iyer, supra note 15 at 192. 

https://canlii.ca/t/1d27w
https://canlii.ca/t/1d27w
https://www.canlii.org/en/on/onca/doc/2002/2002canlii44902/2002canlii44902.html?resultId=a598205bb6bc4222af14acdd937c4b66&searchId=2025-04-17T13:46:29:609/2d08116228e54161abaa1c7224dab5b0#:~:text=%5B78%5D%20Thus%2C%20I%20am%20satisfied%20that%20the,differentially%20on%20the%20basis%20of%20their%20marital%20status
https://canlii.ca/t/1mr5n
https://www.canlii.org/en/ns/nsca/doc/1993/1993canlii3176/1993canlii3176.html?resultId=4e18137612894dd0b85801a0badd44fd&searchId=2025-04-17T13:54:43:521/c0b6210d54324af4aa36251ad8dc7b21&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=Accepting%2C%20without%20deciding,the%20Charter
https://canlii.ca/t/k1vdj
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc7152/2023onsc7152.html#:~:text=%5B90%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%20The%20Supreme%20Court%20of%20Canada%20has%20not%20yet%20set%20out%20a%20method%20or%20approach%20for%20adjudicating%20intersectional%20discrimination%20claims
https://canlii.ca/t/j7c5v
https://canlii.ca/t/j7c5v#par65
https://canlii.ca/t/jbsx0
https://heinonline.org/HOL/Page?handle=hein.journals/queen19&div=17&g_sent=1&casa_token=pOE1FGbTKW8AAAAA:oZ16rMUHGbDklzrmgdOM2o4tnQOUtjMA9FD2prbMR3lQMVDhhYjef97DbaZ0qms1g2eEerL_Uw&collection=journals
https://heinonline.org/HOL/Page?handle=hein.journals/queen19&div=17&g_sent=1&casa_token=pOE1FGbTKW8AAAAA:oZ16rMUHGbDklzrmgdOM2o4tnQOUtjMA9FD2prbMR3lQMVDhhYjef97DbaZ0qms1g2eEerL_Uw&collection=journals
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2261900
https://canlii.ca/t/jb370#par113
https://canlii.ca/t/hrx1n#par40
https://canlii.ca/t/hrx1q#par82
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courts mistaking a part for the whole, and overlooking the discrimination experienced by the 

most disadvantaged group members.   

B. An intersectional analysis is needed where claimants experience multiple forms of 

discrimination 

10. Intersectionality is a mode of analysis developed by Kimberlé Crenshaw that critiques the 

unidimensional (or “single-axis”) approach to understanding discrimination. An 

intersectional analysis allows for a richer and more nuanced understanding of equality, which 

is relevant to real people’s experiences.20 Crenshaw explains that Black women sometimes 

experience sex discrimination in similar ways as white women and racial discrimination in 

similar ways as Black men, sometimes they experience “double discrimination”, and 

“sometimes, they experience discrimination as Black women – not the sum of race and sex 

discrimination, but as Black women.”21 For instance, racialized women may be adversely 

affected because a law embeds gender norms having whiteness as their implicit baseline.22 A 

single-axis understanding of discrimination cannot adequately capture this discrimination.  

11. Indeed, failing to take an intersectional approach leaves claims to be tried on isolated 

grounds stripped of critical elements that would allow decision-makers to make sense of 

what happened and how claimant group members were affected – an approach akin to the 

rejected, formalistic “similarly situated” test or “mirror comparator group” analysis.23 

 

20 See Vrinda Narain, “The Place of Niqab in the Courtroom” (2015) 9 Vienna J on Int 

Constitutional L 41 at 50-52; Diane Pothier, “Connecting Grounds of Discrimination to Real 

People’s Real Experiences” (2001) 13 Can J of Women and L 37. 
21 Kimberlé Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist 

Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics” (1989) U Chi 

Legal F 139 at 149.   
22 Nitya Iyer, “Some Mothers Are Better Than Others: A Re-examination of Maternity Benefits” 

in Susan B Boyd, ed, Challenging the Public/Private Divide: Feminism, Law, and Public Policy 

(Toronto: University of Toronto Press, 1997) 168 at 174-75. 
23 Withler v. Canada (Attorney General), 2011 SCC 12 at para 60; Fraser, supra note 5 at para 

94. 

https://femlaw.queensu.ca/sites/flswww/files/uploaded_files/Law692Law693/law692Fall2015/narainTalkReading.pdf
https://femlaw.queensu.ca/sites/flswww/files/uploaded_files/Law692Law693/law692Fall2015/narainTalkReading.pdf
https://digitalcommons.schulichlaw.dal.ca/diannepothier_collection/21/
https://chicagounbound.uchicago.edu/uclf/vol1989/iss1/8/
https://chicagounbound.uchicago.edu/uclf/vol1989/iss1/8/
https://canlii.ca/t/2g0mf
https://www.canlii.org/en/ca/scc/doc/2011/2011scc12/2011scc12.html?resultId=a58ebddbc2eb47079d5c8d51aef4ac4d&searchId=2025-04-17T15:24:03:586/fe82c1986a924a10a4530292676836f8&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=60%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0,15(1)%20analysis
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=fe7d69f5fb384857bb42ae342368fe3b&searchId=2025-04-17T11:59:44:165/10a90e9b32894bc09ba6818e5551155b&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B94%5D,para.%C2%A028
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=fe7d69f5fb384857bb42ae342368fe3b&searchId=2025-04-17T11:59:44:165/10a90e9b32894bc09ba6818e5551155b&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B94%5D,para.%C2%A028
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C. This Court should clarify how intersectionality impacts the s. 15(1) test  

a) Step 1: Grounds must be read broadly and intersectionally  

12. The Court of Appeal of Quebec’s finding of an infringement based on the ground of sex 

stems from an analysis that can be characterized as “sex-plus” immigration status rather than 

an intersectional approach. That is, the claimant’s intersectional experience of discrimination 

was treated as substantially the same as a single-axis claim based on sex (analogous to 

employment difficulties faced by non-racialized mothers who are not asylum seekers), even 

if understood within some of the particularities of her subgroup of asylum seekers.24 

13. Confirming a single-axis approach to s. 15(1) could incentivize further targeting of the most 

disadvantaged women in gender-based legislation, so long as the explicit distinction is based 

on a ground not yet confirmed by this Court as protected under s. 15 (such as immigration 

status). This would substantially narrow the protection of s. 15(1), while deepening 

intersectional gendered and racial disadvantage for women resulting from their parenting 

responsibilities, poverty, discrimination in employment, and other barriers they face.25 

14. An analysis of a claimed ground (or claimed grounds) should consider whether and how it 

interacts with other oppressive systems or structures that feature in the case.26 Claimants 

should not face additional burdens by virtue of having an intersectional s. 15(1) claim. Thus, 

the Interveners submit that claimants are entitled to name grounds and characteristics that are 

relevant to the case but should not have to demonstrate a “distinction” multiple times with 

each ground analyzed in isolation, nor should they need to prove that every aspect or 

characteristic can satisfy the test for analogous grounds for it to be considered in the analysis.  

15. Accordingly, the Interveners propose the following framework for step 1. First, the court 

should determine if intersectional discrimination is at issue in the claim, based on the 

claimant raising multiple grounds under s. 15(1) or the claimant identifying a claimant group 

with intersecting identity characteristics. The claimant may designate this group with 

 

24 Kanyinda, supra note 2 at paras 94-95 and paras 99-100.  
25 Kimberlé Crenshaw, “Mapping the Margins: Intersectionality, Identity Politics, and Violence 

against Women of Color” (1991) 43:6 Stanford L Rev 1241 at 1245-46. 
26 See e.g. Bjorkquist et al., supra note 12 at paras 94-98.   

https://www.canlii.org/en/qc/qcca/doc/2024/2024qcca144/2024qcca144.html?resultId=ab1410abf350435092592104a36229b8&searchId=2025-04-17T15:29:50:507/67b52b06c45e499981691fceb82db585#:~:text=%5B95%5D,connection.%5B66%5D
https://www.canlii.org/en/qc/qcca/doc/2024/2024qcca144/2024qcca144.html?resultId=ab1410abf350435092592104a36229b8&searchId=2025-04-17T15:29:50:507/67b52b06c45e499981691fceb82db585#:~:text=%5B99%5D,analysis.%5B69%5D
https://blogs.law.columbia.edu/critique1313/files/2020/02/1229039.pdf
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc7152/2023onsc7152.html#:~:text=%5B94%5D,establishing%20their%20careers
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reference to grounds and related characteristics that meaningfully contribute to the law’s 

adverse effects even if they do not all correspond to an enumerated or analogous ground. 

Second, the court should determine whether the claim is anchored by one or more 

enumerated or analogous grounds raised by the claimant. Third, it should then proceed to 

determine whether the claimant has shown that the law makes a distinction against this group 

either directly or by virtue of adverse effects, or both. 

16. The factum of the Attorney General of Ontario suggests that an intersectional analysis 

“creates free entry to s. 15’s protections for to-date unprotected grounds.”27 Respectfully, the 

Interveners submit that such an objection epitomizes the single-axis discrimination paradigm.  

It implies that “real” sex-based distinctions are those experienced by individuals who deviate 

from the dominant norm only on the basis of that ground, or women with intersectional 

characteristics who can show they are “similarly situated.” 

17. Here, the Respondent’s designation of the grounds of sex, citizenship and immigration status, 

as well as the patent relevance of race, signal the need for an intersectional analysis. This 

analysis is anchored by the ground of sex. Women bear a disproportionate share of the 

childcare burden in Canada, which contributes to the persistent systemic disadvantages that 

limit the opportunities available to women workers.28 It is therefore open to a court to find 

that s. 3 of the RCR contains an implicit sex-based distinction when viewed “in [a] context… 

redolent of gender-based difference,”29 despite the explicit distinction being immigration 

status. A court would therefore consider whether Ms. Kanyinda can demonstrate an adverse-

effects distinction either by way of disproportionate impact or qualitative differential effects 

against the claimant group, mothers seeking asylum. 

18.  In other words, the sex-based adverse effects should be understood intersectionally to 

include the effects of hierarchies of race and citizenship and consider the qualitative impact 

on female refugee claimants specifically. A court may then conclude that, in addition to the 

 

27 Factum of the Attorney General of Ontario, submitted April 7, 2025, at para 33. See also: 

Factum of the Attorney General of Canada, submitted April 4, 2025, at para 71.  
28 Fraser, supra note 5 at para 103 and para 113.  
29 Centrale, supra note 8 at para 155 per McLachlin CJ. 

https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=fe7d69f5fb384857bb42ae342368fe3b&searchId=2025-04-17T11:59:44:165/10a90e9b32894bc09ba6818e5551155b&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B103%5D,Dub%C3%A9%20J.%2C%20dissenting
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=fe7d69f5fb384857bb42ae342368fe3b&searchId=2025-04-17T11:59:44:165/10a90e9b32894bc09ba6818e5551155b&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B113%5D,ground%20of%20sex
https://canlii.ca/t/hrx1q#par155
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quantitative disproportionate impact identified by the Respondent, qualitative differential 

effects arise because female asylum-seekers have relatively little political power, are 

historically disadvantaged, and face language barriers, difficulty accessing employment, 

social isolation and economic precarity.30 Given the likely lack of family support for 

caregiving, excluding female refugee claimants from subsidized daycare has a qualitatively 

more serious effect on them because it effectively restricts their ability to engage in paid 

work – resulting in social isolation, deskilling and cumulative effects of economic disparity 

(such as lower pension contributions).31 

b) Step 2: Disadvantage Must be Evaluated Intersectionally in Light of Grounds 

Claimed  

19. Intersectionality is also relevant to step 2 of the s. 15(1) test, where the claimant must show 

that the distinction perpetuates, reinforces or exacerbates their disadvantage. Courts must 

avoid a narrow reading of sex-based disadvantage, and instead “open up” the category of sex 

(in this case) to incorporate interrelationships with other characteristics that help us 

understand how the law discriminates against women.32 As with step 1, discrimination under 

step 2 cannot be assessed using a single-axis paradigm. Otherwise, the more marginalized the 

group of women affected by the law, the less likely it is that a court will recognize that they 

were subjected to sex discrimination (or any discrimination). 

20. Section 3 of the RCR “widens the gap”33 between the claimant and others because it 

contributes to the feminization of poverty – particularly the depth of poverty experienced by 

single mothers, racialized women and newcomers to Canada34 – and underscores refugee 

women’s social exclusion from and devaluation of their contribution to Quebec society. 

Similarly, the law reinforces gendered prejudice and stereotypes specific to racialized 

 

30 Factum of the Respondent Bijou Cibuabua Kanyinda, submitted March 10, 2025, at paras 65-

73.  
31 Ibid at para 120.   
32 Shreya Atrey, Intersectional Discrimination (Oxford: Oxford University Press, 2019) at 149-

150. 
33 Quebec (Attorney General) v. A, 2013 SCC 5 at para 332.  
34 Statistics Canada, “International Women’s Day 2024,” online: 

https://www150.statcan.gc.ca/n1/pub/89-28-0001/2022001/article/00009-eng.htm#n6-refa 

(release date March 4, 2024). 

https://canlii.ca/t/fvsc0
https://www.canlii.org/en/ca/scc/doc/2013/2013scc5/2013scc5.html?resultId=6661b71bc3cb41909eec9b19f720855c&searchId=2025-04-17T16:28:49:229/d09906183cec47b38f32873cda38b0ec#:~:text=%5B332%5D,practices.%20%5Bp.%20430%5D
https://www150.statcan.gc.ca/n1/pub/89-28-0001/2022001/article/00009-eng.htm#n6-refa
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mothers who are asylum seekers (such as that they “don’t want to work” but instead rely on 

government benefits).35  

21. Importantly, an intersectional approach avoids improperly ascribing a beneficial purpose to a 

law in the analysis of its discriminatory effects. Courts in the past have tended to focus on a 

law’s ameliorative purpose in the s. 15(1) analysis rather than where it should properly be 

considered, under s. 1.36 There is a risk that, absent an intersectional approach to step 2, the 

overall beneficial purpose for working women will obscure the discriminatory, gendered 

nature of the exclusion. This approach intensifies the discriminatory effect on women facing 

multiple oppressions, essentially denying that the law could constitute sex discrimination 

against them because it favours women who are in closer proximity to the dominant group 

(white, upper-middle class, male citizens). 

D. This Court should clarify that a claimant’s qualitatively different treatment can 

prove a distinction under section 15(1)  

22. In Fraser, this Court established that claimants may demonstrate a distinction under s. 15(1) 

based on either quantitative or qualitatively differential treatment.37 Qualitatively differential 

treatment can relate to a failure to accommodate38 or to claimants experiencing the treatment 

in a qualitatively different way because of their pre-existing vulnerabilities or disadvantage. 

For instance, in Eldridge v. British Columbia (Attorney General), this Court found that the 

absence of sign language interpretation amounted to discrimination against Deaf patients, 

while in Janzen v. Platy Enterprises Ltd., this Court recognized that sexual harassment was 

experienced by women in a qualitatively different way because it is used in a sexist society to 

“remind women of their inferior ascribed status.”39 In these cases, it was unnecessary for 

 

35 Julian Grant & Pauline B Guerin, “Motherhood as Identity: African Refugee Single Mothers 

Working the Intersections” (2019) 32:4 J of Refugee Studies 583 at 591. 
36 Jennifer Koshan & Jonnette Watson Hamilton, “Women’s Charter Equality at the Supreme 

Court of Canada: Surprising Losses or Anticipated Failures?” in Howard Kislowicz, Richard J 

Moon & Kerri Anne Froc, eds, Canada’s Surprising Constitution: Unexpected Interpretations of 

the Constitution Act, 1982 (Vancouver: UBC Press, 2024) 237 at 249. 
37 Fraser, supra note 5 at paras 55-61.  
38 Ibid at para 55, citing Eldridge v. British Columbia (Attorney General), [1997] 3 SCR 624 at 

para 83. 
39 Janzen, supra note 8 at pp. 34  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4030006
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4030006
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=fe7d69f5fb384857bb42ae342368fe3b&searchId=2025-04-17T11:59:44:165/10a90e9b32894bc09ba6818e5551155b&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B55%5D,at%20para.%C2%A0153
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=fe7d69f5fb384857bb42ae342368fe3b&searchId=2025-04-17T11:59:44:165/10a90e9b32894bc09ba6818e5551155b&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B55%5D,at%20p.%C2%A039
https://canlii.ca/t/1fqx5
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claimants to provide statistical proof as to how many from the claimant group were affected 

as compared to hearing patients or men, respectively. Similarly, in this case, the law has 

qualitatively different effects on refugee-seeking women (see paragraph 18), regardless of 

how many of them are affected. 

23. Quantitative disproportionate impact highlights the “built in headwinds”40 the law imposes 

against the entire claimant group (but which may not affect a particular, individual member), 

whereas qualitative differential impact affects all members by reinforcing their inferiority and 

difference from the dominant group. In Sharma, the majority decision was silent on the 

ability of claimants to demonstrate a distinction through the law having qualitatively 

differential impact.41 Instead, the Court emphasized the claimant’s failure to prove that the 

law contributed to a statistical increase in the incarceration of Indigenous peoples. Therefore, 

this Court should clarify that qualitatively different treatment is sufficient.   

24. Accepting either type of evidence is especially important in intersectional claims where 

quantitative evidence may be unavailable or only available for one of the grounds claimed. 

Requiring quantitative evidence in these cases would result in intersectional claimants facing 

a higher burden of proof when compared to claimants claiming a single ground.  

25. Privileging quantitative over qualitative proof also runs afoul of an intersectional 

understanding of discrimination, which acknowledges that discrimination operates 

interactively rather than on individual grounds in isolation. For example, a distinction that is 

based facially on national origin may be “felt more keenly” by women,42 irrespective of the 

proportion of women among those subject to the distinction based on national origin. 

26. The demand for quantitative data tends to reflect an additive approach to grounds, rather than 

a true intersectional analysis. An additive approach to sex-based distinctions, for example, 

essentially assumes racialized women experience the same adverse effects as more privileged 

 

40 Fraser, supra note 5 at para 53. 
41 Sharma, supra note 3 at para 76; see Jonette Watson Hamilton & Jennifer Koshan, “Sharma: 

The Erasure of Both Group-Based Disadvantage and Individual Impact” (2024) The Supreme 

Court Law Review: Osgoode’s Annual Constitutional Cases Conference 115 at 125-128. 
42 Bjorkquist et al., supra note 12 at paras 97-111. 

https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?resultId=4ffad503d216440c8e98061a93db5fe2&searchId=2025-04-17T16:47:00:323/adfbcef2f92c464c8f3431142fed4418&searchUrlHash=AAAAAQAHY2hhcnRlcgAAAAAB#:~:text=%5B53%5D,at%20p.%C2%A0125
https://canlii.ca/t/jb370#par76
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4491798
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4491798
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc7152/2023onsc7152.html#:~:text=%5B97%5D,to%20give%20birth
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women “but worse.” It fails to capture the qualitative nature of discrimination that is shaped 

by multiple forms of power – a unique and indivisible kind of oppression that results from 

the interplay of the systems of power in a given context. 

E. Conclusion 

27. As Quebec’s argument reflects in the instant case,43 some governments now perceive their 

equality obligations as merely to refrain from passing discriminatory laws containing explicit 

distinctions or that cause quantitatively measurable, disproportionate effects based on an 

enumerated or analogous ground. This Court must reject such an understanding of s. 15(1), 

which is unable to fulfill the promise of substantive equality for all.  

PART IV - COSTS 

28. The Interveners do not seek costs and ask that no costs be ordered against them. 

PART V - ORDER REQUESTED  

29. The Interveners take no position on the outcome of this appeal. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 24th DAY OF APRIL, 2025. 

 

 (agent) 

_________________________________ 

Kerri Froc 

Suzanne Zaccour 

Cheryl Milne 

 

43 Factum of the Attorney General of Quebec, submitted January 13, 2025 at paras 66-68. 
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