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VOLUME 1 INDEX — HEEGSMA ET AL. v. CITY OF HAMILTON

APPLICATION RECORD VOLUME 1

1. Notice of Application dated October 4, 2021

2. Amended Fresh as Amended Notice of Application dated September 12,
2024

3. Further Amended Fresh as Amended Notice of Application November 18,
2024

4. By-Law 01-219

5. By-Law 86-077

6. By-Law 97-162

2020 Bylaw Enforcement Protocol

September 9, 2021 Information Report - Encampment Response Update
City of Hamilton Encampment Protocol — Revised June 2024

10. Order of Justice Goodman dated November 8, 2022

11. Case Conference Endorsement of Justice Ramsay dated February 23, 2023
12. Order of Justice Ramsay dated September 28, 2023

13. Order of Justice Ramsay dated October 30, 2023

14. Endorsement of Justice Ramsay dated May 29, 2024

15. Endorsement of Justice Ramsay dated October 3, 2024

16. Endorsement of Justice Ramsay dated Oct 25, 2024

17. Endorsement of Justice Ramsay dated November 12, 2024

18. Endorsement of Justice Ramsay dated November 19, 2024
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APPLICATION UNDER RULE 14.05 OF THE RULES OF CIVIL PROCEDURE

NOTICE OF APPLICATION

TO THE RESPONDENT(S)

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The claim made by the
Applicant appears on the following page.

THIS APPLICATION will come on for a hearing on date to be determined by the parties and the
Court, at the court house, 45 Main Street East, Hamilton, Ontario, L8N 2B7.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the application
or to be served with any documents in the application you or an Ontario lawyer acting for you must
forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of Civil Procedure, serve it
on the Applicant’s lawyer or, where the Applicant does not have a lawyer, serve it on the Applicant, and
file it, with proof of service, in this court office, and you or your lawyer must appear at the hearing.

[F YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE TO
THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE APPLICATION, you
or your lawyer must, in addition to serving your notice of appearance, serve a copy of the evidence on the
Applicant’s lawyer or, where the Applicant does not have a lawyer, serve it on the Applicant, and file it,
with proof of service, in the court office where the application is to be heard as soon as possible, but at least
four days before the hearing.

[F YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO OPPOSE THIS
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Date October 4, 2021 Issued by

Local Registrar

Address of Superior Court of Justice
court office: 45 Main Street East
Hamilton ON
L8N 2B7
TO: CITY OF HAMILTON
Ron Sabo
Stephen Spracklin
City of Hamilton Legal Division
Tel: (905) 546-2424 ext. 3143
Fax: (905) 546-4370
Email: Ron.Sabo@hamilton.ca
Stephen.Spracklini@hamilton.ca

AND TO:  The Attorney General of Ontario
Constitutional Law Branch
720 Bay Street, 4th floor
Toronto, Ontario M5G 2K1
Fax: (416) 326-4015

AND TO:  The Attorney General of Canada
120 Adelaide Street West, Suite 400
Toronto, Ontario M5H 1T1
Fax: (416) 952-0298
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1. The Applicants make application for:

(a) An Order declaring that, particularly in the context of the novel COVID-19, and intersected
with Hamilton’s homelessness and housing crisis, sections 12 (encroachment), 17
(camping and lodging) and 18 (tents and structures) of By-Law No. 01-129 (the “Parks By-
Law”), and section 16(12) (miscellaneous prohibitions) of By-Law No. 86-077 as amended
by By-Law No. 97-162 (the “Streets By-Law), by-laws enacted by the City of Hamilton
(the “City” or the “Respondent”), violates the rights of the Applicants and other homeless
individuals under ss. 7 and/or 12 and/or 15 of the Canadian Charter of Rights and
Freedoms (the “Charter”) and that such violation cannot be demonstrably justified in a free

and democratic society pursuant to s. 1 of the Charter,

(b) An Order declaring that sections 12 (encroachment), 17 (camping and lodging) and 18
(tents and structures) of the Parks By-Law and section 16(12) of the Streets By-Law are of
no force or effect to the extent that they unjustifiably violate the Applicants’ rights to due
process, unreasonable seizure, security of person, cruel and unusual treatment, and equality

under the law, under the Charter and should be read down;

(©) A Declaration that the City’s action or proposed action to involuntarily evict or remove the
Applicants and other homeless individuals from the encampment and/or dismantle the
encampments, whether by reliance on the Parks By-Law, the Streets By-Law or otherwise,
without having suitable alternative accommodations for these individuals violates the
rights of the Applicants and other individuals under ss. 1, 2, 11, and/or 47(2) of the Ontario

Human Rights Code, R.S.0 1990 c. H.9 (the “Code™);

)] A Declaration that the verbal notices to dismantle homeless encampments in Hamilton, and
any other such notice or government action or proposed action which would have the effect

of removing tents, shelters and/or the personal belongings of the Applicants and other
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violates the rights of the Applicants and other homeless individuals under ss. 7 and/or 12
and/or 15 of the Canadian Charter of Rights and Freedoms (the “Charter”) and that such
violation cannot be demonstrably justified in a free and democratic society pursuant to s. 1

of the Charter;

(e) A Declaration that the verbal notice to dismantle two homeless encampments in Hamilton,
and any other such notice or government action or proposed action which would have the
effect of removing tents, shelters and/or the personal belongings of the Applicants and

other homeless individuals, is unlawful, void, and of no force or effect;

D An injunction prohibiting the Respondent from taking further steps to evict or remove the
Applicants and other homeless individuals from encampments in parks_and/or other public
spaces considered parks within the City of Hamilton as set out below in paragraph (g),
including but not limited to issuing or enforcing orders for eviction and removal made
under the Parks By-Law, Streets By-Law and/or any other City By-Law, the Trespass to
Property Act RSO 1990, ¢ T.21, the Provincial Offences Act, R.S.0. 1990, c. P.33, ¢ C-46

or the City of Hamilton By-laws;

(g) An Order that the Applicants and homeless individuals be permitted to remain in parks
and/or other public spaces considered parks in the City of Hamilton, and to maintain their

encampments, including overnight, where such encampments are located:

) in an area considered to be a “park” within the meaning of By-law No. 01-219
(“Parks by-law”);

(i) 50 meters away from a playground, school or childcare centre; and

(iii)  in groupings of a maximum of six tents. Additional groupings of six tents must be

at least 200 meters away from all other groupings.

(h) An Order that there be no costs in this proceeding;
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may deem just; and
) Such further and other relief as to this Honourable Court may deem just.
2. The grounds for the application are:

(a) On March 17, 2020, the Province of Ontario issued a Declaration of Emergency under the
Emergency Management and Civil Protection Act, RSO 1990, c. E.9 (the “EMCPA”) due
to the outbreak of the coronavirus disease 2019 (COVID-19). COVID-19 is a novel
coronavirus that was declared a pandemic by the World Health Organization on March 11,
2020. A “pandemic” is declared when a new disease for which people do not have
immunity spreads globally beyond expectations. By virtue of the provincial order, City of

Hamilton Mayor Fred Eisenberger also declared a state of emergency.

()] Physical distancing is known to be the central health strategy for managing the health
impact of COVID-19, at both population and individual levels. Public health guidance for
all Hamiltonians and all Ontarians consistently emphasizes the critical importance of
adequate physical distancing, including maintaining a distance of at least two metres from
people outside of one’s household, and “sheltering in place.” Individuals experiencing
homelessness are unable to comply with physical distancing directives. Reliance on
shelters that are funded by the City, many of which are congregate living settings, bring
many people into close contact with one another, sharing the air and touching surfaces,

increasing the risk of COVID-19 transmission.

© Prior to the COVID-19 outbreak, individuals experiencing homelessness routinely reported
being unable to access city shelter beds due many barriers, including shelters being over
capacity and individuals facing shelter restrictions (or “bans”). Despite City efforts, this
has continued to be the case throughout the COVID-19 pandemic, in particular for women

and couples. Individuals who want to obtain a shelter bed are frequently unable to do so.

5
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shelters, sometimes due to outbreaks of COVID-19, and other times it is simply a question

of capacity.

(d) Since the beginning of the COVID-19 pandemic, there has been a significant increase in
the number of people sleeping in homeless encampments. Many individuals are choosing
or are forced to sleep in encampments for a variety of reasons, including difficulties they
have experienced within the shelter system, mental health issues and drug use, and shelters
that do not permit animals or allow couples to stay together. Since the COVID-19 pandemic
was declared, many people have chosen to sleep in encampments at least in part due to
their desire to avoid contracting COVID-19 in a high-risk congregate living setting of a

homeless shelter.

(e) The growth in numbers and the visibility of homeless encampments must also be
considered in the context of an ongoing affordable housing crisis — federally, provincially
and in Hamilton itself. Individuals who are in receipt of social assistance or are low income
have extremely limited housing options. Displaced encampment residents are therefore
placed in an impossible and dire situation of being unable to remain encamped, being

unable to access shelter space, and unable to afford housing costs.

® Homeless encampments have arisen in places where there are services in place nearby,
such as hygiene facilities, safe consumption sites, meal programs and access to water. This
is critical because COVID-19 led to the closure of many fast food restaurants and public
restrooms where individuals who are homeless would otherwise be able to clean

themselves and, critically in the context of the pandemic, wash their hands.

(2) Individuals in those encampments have indeed been accessing support provided through
those encampments, including but not limited to regular access to food, clothing, healthcare

and supervised substance use; assistance with tasks such as obtaining an OHIP card and
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bringing meals, blankets, bedding, hygiene products, and medial supports such as insulin

injections.

(h) On August 9, 2021, the Respondent repealed an Encampment Protocol that had been
reached as part of a settlement of Court File No. CV-20-73435 in the fall of 2020. The
Encampment Protocol had created a person-centred approach, which required, inter alia,
the City to assess and accommodate individual needs before requiring the person to leave
their encampment. In some instances, individuals assessed to be higher acuity were
permitted to remain encamped indefinitely. The Respondent voted to return to “pre-

pandemic enforcement” of By-laws which prohibits camping in parks.

) The Respondent delayed By-law enforcement until August 30, 3021. Following the
revocation of the Encampment Protocol, many community advocates for the homeless
population decried the decision and urged the Respondent to reconsider. Rallies were held
and community stakeholders delegated to the Emergency and Community Services

Committee.

G On September 9, 2021, the City released an “Information Report”, which provided a six

step process for responding to and enforcing By-law infractions concerning encampments.

&) Despite the public outcry, on September 17, 2021, the Respondent began removing people
from encampments. Known locations of encampment dismantlement included Durand and
Wellington Park. A further dismantlement took place on September 20, 2021 at JC Beamer
Park. At each instance, residents were given two hours’ notice to vacate. Individuals never
received actual written notice of a By-law infraction, nor were they offered appropriate
indoor shelter options prior to the dismantlement. Since then, By-law officers and

Hamilton Police Services have regularly attended various encampments and given verbal
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enforcement of encampment removals.

)} If the Applicants and other homeless individuals in the encampment are further summarily
removed and their encampment dismantled, they face a risk of substantial harm in the form
of destabilization; psychological trauma; exacerbated mental stress and addiction relapse;
loss of worldly possessions; difficulty obtaining necessaries of life (e.g., food, water,
shelter, healthcare); exposure to extreme weather; and a severing from service providers.
Some individuals will have no choice but to resort to individually sleeping rough and/or in
the open, which places them at an increased risk of being physically assaulted and of
suffering adverse mental and physical health effects of poor sleep routine and exposure to
the elements. They will be forced into an uncertain situation of re-locating, which is in

some cases inhibited by mobility impairments and mental and cognitive impairments.

(m) Dismantling encampments and removing their residents puts individuals who are the most
predisposed to experiencing the most severe symptomology and worst health outcomes of
COVID-19 at a higher and unnecessary risk of contracting COVID-19 if they are moved
into congregate living facilities such as homeless shelters. This is a per se health risk and
also heightens the risk of negative mental health impacts due to increased fear and/or

anxiety of contracting COVID-19.

I. Parties

(n) The Applicants are homeless individuals who have been encamped in various public parks
and/or other public spaces considered parks throughout the City of Hamilton. These parks
and/or other public spaces include JC Beemer Park, the greenspace at Strachan and James
Streets, and Central Park (the ‘encampments’). Some of the Applicants have erected tents
or other shelters in these parks and/or other public spaces to protect themselves from the

elements, to give them privacy, and to store and protect their essential belongings like food,
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and medical supplies. After being repeatedly told to vacate, other Applicants simply “sleep
rough” in various public parks and/or other public spaces in an effort to avoid being further
targeted for removal. The Applicants view their ability to erect a tent or shelter within their
community, and to store their essential belongings, as integral to their ability to safely

shelter in place in the midst of a global pandemic so long as they are homeless.

(0) The Applicants Darrin Marchand (“Darren”), Ashley Poff (“Ashley”), and Mario Muscato
(“Mario”) are currently residing at various City Parks after being removed from
encampments. The Applicant Shawn Arnold (“Shawn”) is currently residing at various
City Parks after leaving JC Beemer Park on or about August 30, fearing that the Respondent
would soon attend to dismantle the encampment. The Applicant Gord Smyth (“Gord”) is

currently residing at Central Park.

(p) While City staff have, in some cases, made offers of indoor shelter to some residents of the
encampments, the Applicants, justifiably, do not feel that these shelter spaces meet their

needs.

(@ While some of the residents of the encampments have been offered spaces in hotels or
buildings temporarily converted into shelter space, for a variety of reasons these offers
have not adequately met the needs of the Applicants and other encampment residents.
Many of them have spent time in shelters or hotels and have either been evicted or left of
their own accord because of safety concerns. The strict rules in place in such settings are
often excessively paternalistic and people who use drugs are routinely discriminated

against in the shelter system.

) Each of the Applicants has their own further distinct and personal reasons for having been

or remaining encamped in their respective locations.
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shelters, including witnessing a fellow resident being attacked with a machete by another
resident in December 2020. Darrin has also been service-restricted, or banned, from
various shelters at different times. Darrin receives medical care and food support in the
encampments. Darrin would suffer adverse emotional and physical impacts such as

significant levels of stress if he were to be displaced from his encampment.

(3] Ashley chose to live in an encampment for several reasons, including the ongoing shortage
of shelter bed for women in the City, being repeatedly service restricted, or banned, from
shelters. Ashley has a substance use disorder and other mental health issues, and has faced
discrimination in the shelter system. Being able to remain in one location would allow

Ashely the stability she needs to pursue treatment for her mental health and substance use.

(u) Shawn chose in live in an encampment because he feels unable to access shelter spaces
because he is recovering from past substance use, and reasonably fears that the rampant
substance use in shelters is a threat to his sobriety. Shawn was also assessed under the
previous Encampment Protocol as being high acuity, and as such was permitted to remain
at JC Beemer Park. Shawn was able to benefit from a nearby methadone treatment

program, receive meal support and connect with other social supports.

W) After living independently for 30 years and facing eviction, Gord chose to live in an
encampment because there is a shortage of affordable housing in the City that has been
exacerbated by the COVID-19 pandemic. Gord has mental health disabilities including a
personality disorder, which make it difficult for him to be around groups of people for
sustained periods. Gord also has a dog who would not be allowed in shelters, and
separating from his pet would have a significant impact on his mental health. Gord has
had regular access to community agencies and volunteers who deliver meals, hygiene

products, and medical supports. Gord would suffer severe upset if he were to be evicted

10
Al4



Electronically issued / Délivré par voie électronique : 04-Oct-2021 Court File No./N° du dossier du greffe: CV-21-00077187-0000
A4299

Gord also has mobility difficulties that would make relocating even more onerous.

(w) After being evicted due to an administrative error with Ontario Works, Mario chose to live
in an encampment after being repeatedly service restricted — or banned — from shelters, and
experiencing the rampant theft that is synonymous with shelter life. ~Although Mario
strives to stay connected with medical and housing supports, his constant transiency makes

it exceedingly difficult.

x) The Applicants are members of historically marginalized groups, including people with
disabilities, Indigenous people, people in receipt of social assistance, and people with
substance use disorders. These marginalized groups are disproportionately overrepresented

among Hamilton’s homeless population.

(4%)] The Applicants and other homeless individuals do not have access to accommodations that

permit them to comply with “stay at home” or physical distancing measures.

(z) The Respondent, The City of Hamilton (“Hamilton™) is a municipality in the Province of
Ontario, and is constituted as a body corporate pursuant to s 2 (1) of the City of Hamilton
Act, 1999, SO 1999, ¢ 14, Sch C (the “City of Hamilton Act” or the “Acr”). Hamilton is
governed by a City Council. The City deals with local issues including public transit, parks
and public spaces, streets and sidewalks, community safety, police relations, affordable
housing, and homelessness. The verbal notice to dismantle encampments was issued by the

Respondent’s Director of Housing Services (the “Director”).

(aa)  The encampments on City-owned and operated parks and/or public spaces are public parks
and/or spaces under the care, control and responsibility of the Respondent and the

Respondent’s Director of Housing Services.

11
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Charter applies to the City’s by-laws, including the Parks By-Law and/or Streets By-Law,

and the City’s action in enforcing its by-laws.

IL. The Parks By-Law

(cc)  Therelevant sections of the Parks By-Law read as follows:

§1(r). Definitions

"park" means any land, and land covered by water and all portions thereof owned by or
made available by lease, agreement, or otherwise to the City, that is or hereafter may be
established, dedicated, set apart or made available for use as a public open space or golf
course, and that has been or hereafter may be placed under the jurisdiction of the Director
including any and all buildings, structures, facilities, erections, and improvements located
in or on such land, save and except where such land is governed by other by-laws of the

City.

§ 12. Encroachment.

Unless authorized by the Director or by permit, no person shall encroach upon or take
possession of any park, by any means whatsoever, including the construction, installation

or maintenance of any fence or structure, the dumping or storage of any materials, or
planting, cultivating, grooming or landscaping, thereon.

§ 3. Hours of Entrance.
3. No person shall enter into, or be in any park between the hours of eleven in the afternoon

(11:00 p.m.) and six o’clock in the forenoon (6:00 a.m.), except where after hours use of a
park has been approved by the City.

§ 17. Camping and Lodging.

Unless authorized by permit, no person shall dwell, camp or lodge in any park.

§ 18. Tents and structures.

Unless authorized by permit, no person shall place, install or erect any temporary or
permanent tent or structure in any park.

12
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to enforce the prohibitions set out under the Parks By-Law. These include informal
enforcement measures such as informing a person of the provisions of the Parks By-Law,
ordering a person to stop the contravening activity, ordering them to remove their property,

or ordering them to leave the park.

I11. The Streets By-Law

(ee)  The relevant sections of the Streets By-Law read as follows:

8§ 16. Miscellaneous Prohibitions

[...]

(12) 12.1 For the purposes of this subsection:
(a) "cease" means to stop or bring to an end.
(b) "congregate" means to gather into a group of more than one person.
(c) "obstruct" means to interfere with or make difficult of passage.
(d) "oficer" [sic] means a sworn member of the Hamilton-Wentworth Regional
Police Service or a municipal by-law enforcement officer appointed by the City of
Hamilton.
General:
12.2 No person shall congregate and sit or stand so as to obstruct the free passage of either
pedestrian or vehicular traffic on any streets or sidewalks regulated by this By-law.
12.3 Any person who obstructs pedestrian or vehicular traffic on a sidewalk or street shall,
when directed to do so by an officer, cease such obstruction.
[...]
Enforcement:
12.5 Sworn members of the Hamilton-Wentworth Regional Police Service and municipal
by-law enforcement officers of the City of Hamilton are authorized to enforce the

provisions of this by-law
13
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(a) As previously stated, on September 17, 2021, Municipal Law Enforcement and members
of the Hamilton Police Services began dismantling encampments at Durand Park and
Wellington Park. A further dismantlement took place on September 20, 2021, at JC Beemer
Park. The majority of the residents were disbursed into other green space with no

alternative shelter.

(b) To date, the Applicants have not received formal notice of dismantlement under the Parks
By-Law, the Streets By-Law, or any other City By-Law. However, the City has
demonstrated a clear intention to continue with the dismantlement of encampments, with a
motion before City Council this week to expedite enforcement of same.

V. Enforcement of the Parks By-Law and/or Streets By-Law against Homeless
Individuals Sheltering-in-Place is Unconstitutional
a. Infringement of section 7

(c) The Parks By-Law and/or the Streets By-Law infringes the Applicants’ and other homeless
individuals’ rights to life, liberty and security of the person by preventing them from
engaging in essential life sustaining activities in public space and from creating shelter for

themselves, when they have no other viable alternative.

(d) The Parks By-Law and/or the Streets By-Law further infringes the Applicants’ and other
homeless individuals’ rights under s. 7 by preventing them from meeting essential needs,
such as providing themselves with shelter which would allow them to stay safe and dry and
protected from the elements, to safely store necessities-of-life such as food, water, clothing,
bedding, sentimental belongings, personal hygiene supplies, medication and medical

supplies, and to sleep and rest.

(e) In the context of the COVID-19 pandemic and affordable housing crists, the Parks By-Law

and/or the Streets By-Law and the proposed action of the Respondent further infringes the

14
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of adequate housing with necessary supports and no alternative but to move into either
unsafe congregate living situations or other places (like hotels) where they stand little
chance of success. It further deprives the Applicants and other homeless individuals of the
liberty to make their own decisions about matters fundamentally impacting their lives, such
as where and how to safely shelter in place. One of the hotels that people may be forced
to go to is inappropriate for their circumstances. They require lengthy transit trips to return
to the supports they depend upon, including supervised injection sites and medical
facilities, social workers, mental health services, etc. Individuals experiencing
homelessness are not provided funds for public transit. Some of these facilities also have
curfews and other onerous rules that numerous individuals experiencing homelessness

have been unable to follow which has led to their removal from these facilities.

® Depriving individuals experiencing homelessness of the ability to provide themselves with
safe, warm, dry shelter in public spaces in Hamilton exposes the Applicants and other
homeless individuals to additional health and safety risks. It also causes serious, state-
imposed stress and interferes with their ability to make this basic and fundamental decision

to take practical steps to protect themselves from the elements.

(2 The Parks By-Law and/or the Streets By-Law prevents the Applicants and other homeless
individuals from living together in a manner which allows them to provide each other

safety and security. This constitutes a deprivation of their liberty and security of the person.

(h) These deprivations are not in accordance with the principles of fundamental justice because
they are contrary to the principle that no one should be subject to sanction for engaging in
activities when there is no realistic opportunity to avoid those activities, or for engaging in
those activities which are necessary to sustain an individual’s safety and well-being. These

deprivations are also contrary to the principle of fundamental justice that laws must not be
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Charter.

(i) These s. 7 violations are not justifiable under s. 1 of the Charter.

b. Infringement of section 12

)] The Parks By-Law and/or the Streets By-Law also constitutes an interference with the
rights of the Applicants and other homeless individuals’ right under s. 12 of the Charter to

be free of cruel and unusual punishment.

k) As a result of the Parks By-Law and/or the Streets By-Law, individuals experiencing
homelessness are deprived of sleep and the ability to provide themselves shelter, and are
subject to being moved along, having their belongings seized, destroyed and/or disposed
of, and being forced to pay for the cost of the disposal of their belongings, simply for
engaging in activities when there is no realistic opportunity to avoid those activities, or for

engaging in those activities which are necessary to sustain their safety and well-being.

) These s. 12 violations are not justifiable under s. 1 of the Charrer.

c. Infringement of section 15

(2) The Parks By-Law and/or the Streets By-Law also discriminates against the Applicants
and other homeless individuals in violation of s. 15 of the Charter. The Applicants are all
members of groups protected by s. 15, and in some cases they are members of multiple
protected groups. These groups include Indigenous people, and people with mental and
physical disabilities (including but not limited to mobility impairments and substance use
disorders). The homeless population more generally also consists disproportionately of
people who are members of groups protected by s. 15. For the Applicants, their status as a
person experiencing homelessness is immutable and undeniably connected to their status

as a member of these historically disadvantaged groups.
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and other homeless individuals by making it impossible for them to perform essential life-
sustaining activities, and provide each other with support and protection, without sanction.
The Parks By-Laws and/or the Streets By-Law, in their application to the Applicants and
other homeless individuals, are based on the premise that the needs of the homeless,
including their need to sleep, rest, be peaceful, protect their belongings, and remain warm
and dry, are not worthy of respect, concern and consideration. The Parks By-Law and/or
the Streets By-Law has the effect of perpetuating or promoting the view that the homeless

are less worthy of recognition or value as a human being or a member of Canadian society.
(©) These s. 15 violations are not justifiable under s. 1 of the Charter.
VI Enforcement of the Parks By-Law and/or the Streets By-Law against Homeless
Individuals Sheltering-in-Place violates the Ontario Human Rights Code
(d) The Applicants and other individuals experiencing homelessness have a right under the

Code to be free from discrimination with respect to services and accommodation, and to

be accommodated to the point of undue hardship in the provision or receipt of same;

(e) The Applicants and other individuals experiencing homelessness include people with
disabilities (including but not limited to mobility impairments and substance use disorders,
i.e. addictions), people in receipt of social assistance, and Indigenous people. These are
protected characteristics under the Code. Individuals with the aforesaid protected
characteristics are overrepresented within the sheltered and unsheltered homeless

population.

® The Applicants and other individuals experiencing homelessness have experienced both
direct discrimination within the shelter system and its temporary expansion into hotels, as
well as adverse-effects discrimination due to the City’s failure to accommodate their needs
arising from Code-protected characteristics. The failure in the duty to accommodate is

based, in particular, on the geographical location of hotel rooms and shelters as well as the
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nightly bedtime check-ins, which the Applicants in some cases cannot follow.

(2) Additionally, those Applicants and other individuals who use drugs may be less likely to
be accepted into a hotel solely due to their drug use, which constitutes further direct

discrimination against these individuals.

(h) Many shelters also have rules in place that prohibit couples from accessing the same shelter

together, which engages the Code-protected grounds of family status and marital status.

(i) While the Respondent threatens to dismantle encampments and remove the Applicants
from their respective city parks and/or other public spaces, they have failed to provide the
Applicants with appropriate, adequate and acceptable alternate housing in a manner

consistent with their obligations under the Code.

) The application and/or enforcement of the Parks By-Law and/or the Streets By-Law has a
disproportionate adverse effect on the Applicants and other individuals experiencing
homelessness with the aforesaid Code-protected characteristics, and thereby constitutes

constructive discrimination;

(9] By actively and/or constructively discriminating against, and/or failing to accommodate
the Code-protected characteristics of the Applicants, the Respondent has infringed the
rights of the Applicants and other homeless individuals with respect to services (s. 1) and

accommodation (s. 2) under the Code.

Other Grounds

(a) The Canadian Charter of Rights and Freedoms, ss. 1, 7,12, 15, and 24;

(b) The Constitution Act, 1982, s. 52;

(c) The Ontario Human Rights Code, R.S.0. 1990 c. H.9, ss. 1,2, 11 and 47(2);
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(e) The Trespass to Property Act RSO 1990, ¢ T.21;

(f) The Provincial Offences Act, R.S.0. 1990, c. P.33, ¢ C-46;

(g) The Rules of Civil Procedure, RRO 1990, Reg 194, rr. 14.05, 38, 39; and

(h) Such further and other grounds as counsel may advise and this Honourable Court may

permit.

2. The following documentary evidence will be used at the hearing of the application:

(a) Affidavit of Darren Marchand, sworn on September 29, 2021;

(b) Affidavit of Ashley Poff, sworn on September 28, 2021;

(©) Affidavit of Mario Muscato, sworn on September 28, 2021;

(d) Affidavit of Gord Smyth, sworn on September 29, 2021;

(e) Affidavit of Shawn Arnold, sworn on September 29, 2021;

(D Affidavit of Gillian (Jill) Wiwcharuk, sworn on October 3, 2021;

(2 Affidavit of Tim O’Shea, sworn October 4, 2021;

(h) Affidavit of Marcie Mcllveen, sworn October 4, 2021;

Q) Affidavit of Olivia Mancini, sworn October 4, 2021;

G) City of Hamilton By-law No. 01-219

& Encampment Protocol 2020

Q)] Information Report, Encampment Response Update, September 9, 2021

19
A23



Electronically issued / Délivré par voie électronique : 04-Oct-2021 Court File No./N° du dossier du greffe: CV-21-00077187-0000
A4308

permit.

October 4, 2021 HAMILTON COMMUNITY LEGAL SERVICES
100 Main Street E., Ste. 203
Hamilton, ON L8N 3W4

Sharon Crowe (LSO 47108R)
Stephanie Cox (LSO 65464F)
Tel: 905-527-4572

Fax: (905) 523-7282

Email: crowesi@'lao.on.ca
coxsli'lan.on.ca

Lawyers for the Applicants
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ASHLEY POFF et al
Applicants

-and-

CITY of HAMILTON A 4309
Respondents

Court File No.

Ontario
Superior Court of Justice

PROCEEDING COMMENCED AT HAMILTON

NOTICE OF APPLICATION

HAMILTON COMMUNITY LEGAL CLINIC
100 Main Street East

Suite 203

Hamilton, ON L8N 3W4

SHARON CROWE (LSO #47108R
STEPHANIE COX (LSO #65464F)

Telephone:  905-527-4572

Fax: 905-523-7282
Lawyers for the Applicants
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MONDAY, THE 9TH
DAY OF SEPTEMBER, 2024

N

THE HONOURABLE MR.

JUSTICE .]. GOODMAN

BETWEEN:
KRISTEN HEEGSMA, DARRIN MARCHAND, GORD SMYTH,

MARIO MUSCATO, SHAWN ARNOLD, BRADLEY CALDWELL,
CHRISTINE DELOREY, GLEN GNATUK, TAYLOR GOGO-HORNER,
CASSANDRA JORDAN, JULIA LAUZON, AMMY LEWIS,
ASHLEY MACDONALD, COREY MONAHAN, MISTY MARSHALL,

SHERRI OGDEN, JAHMAL PIERRE, LINSLEY GREAVES and

PATRICK WARD
Applicants
and
CITY OF HAMILTON
Respondent

APPLICATION UNDER 14.05 OF THE RULES OF CIVIL PROCEDURE
ORDER
THIS MOTION, brought by the Applicants to amend the Notice of Application was read

this day, at 45 Main Street E., Hamilton ON L8N 2B7.

ON READING the Consent of the Parties, filed.
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2-
1. THIS COURT ORDERS that leave is granted pursuant to Rule 26.02 (b) and 26.03(2) of
the Rules of Civil Procedure to file an Amended Fresh as Amended Notice of Application in the

form attached hereto as Schedule “A”.

If_ S
f{t’h—ﬂ_’_’_ g
']

Justice

Issued and entered electronically by

Local Registrar
45 Main St East
Hamilton, ON
L8N 2B7
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ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

KRISTEN HEEGSMA, DARRIN MARCHAND, GORD SMYTH, MARIO
MUSCATO, SHAWN ARNOLD, BRADLEY CALDWELL, CHRISTINE DELOREY,
GLENN GNATUK , TAYLOR GOGO-HORNER, CASSANDRA JORDAN, JULIA
LAUZON, AMMY LEWIS, ASHLEY MACDONALD, COREY MONAHAN, MISTY
MARSHALL, SHERRI OGDEN, JAHMAL PIERRE, LINSLEY GREAVES and
PATRICK WARD

Applicants

—and —

CITY OF HAMILTON

Respondent

APPLICATION UNDER RULE 14.05 OF THE RULES OF CIVIL PROCEDURE

AMENDED FRESH AS AMENDED NOTICE OF APPLICATION

TO THE RESPONDENT(S)
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A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The claim made
by the Applicant appears on the following page.

THIS APPLICATION will come on for a hearing on date to be determined by the parties
and the Court, at the courthouse, 45 Main Street East, Hamilton, Ontario, L8N 2B7.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application you or an Ontario lawyer acting
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of
Civil Procedure, serve it on the Applicant’s lawyer or, where the Applicant does rot have a lawyer,
serve it on the Applicant, and file it, with proof of service, in this court office, and you or your

lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the Applicant™s lawy er or, where the Applicant does not have a lawver,
serve it on the Applicant, and file it, with proof of service, in the court office where the application

is to be heard as soon as possible, but at least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date June 15, 2022 Issued by

Local Registrar
Address of  Superior Court of Justice
court office: 45 Main Street East
Hamilton ON
L8N 2B7
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TO:

AND TO:

AND TO: The Attorney General of Canada
120 Adelaide Street West, Suite 400

CITY OF HAMILTON
Gowlings LLP

Barristers & Solicitors

1 King Street W, Suite 1500
Hamilton ON L8P 1A4

Tel: (905) 540-8208
Fax: (905) 528-3833

Michael Bordin (LSO# 40047W)
Tel: (905) 540-2492
michael.bordin@gowlingwlg.com
Bevin Shores (LSO# 56161F)
Tel: 905-540-2468

bevin.shores@gowlingwlg.com
Jordan Diacur (LSO# 65860E)
Tel: 905-540-2500

jordan.diacur@gowlingwlg.com

Lawyers for the Respondent

The Attorney General of Ontario

Constitutional Law Branch
720 Bay Street, 4th floor
Toronto, Ontario M5G 2K 1
Fax: (416) 326-4015

Toronto, Ontario M5H 1T1
Fax: (416) 952-0298
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APPLICATION
1. The Applicants make application for:
(a) An order pursuant to pursuant to section 52(1) of the Constitution Act, 1982,

declaring sections 3 (hours of entrance), 12 (encroachment), 17 (camping and lodging) and
18 (tents and structures) of City of Hamilton By-Law No. §4—429 01-219 ithe “Parks By-
Law™), and seection 1ed 1 2) ¢miscellaneous prohibitions) of City of Hamilton By-Law No.

86-077 as amended by By-Law No. 97-162 ithe “Streets By-Law™), are either of no force
or effect or inapplicable to the Applicants and other homeless individuals who erect tents

as a temporary form of shelter, pursuant to section 52(1) of the Constitution Act, 1952.

(b) In the event that this Honourable Court suspends any declaration of invalidity
issued in relation to the Parks By-Law and/or Streets By-Law, that any such suspension be

for no longer than six muonths from the date of this Honourable Court’s decision.

(c) In the event that this Honourable Court suspends any declaration of invalidity
issued in relation to the Parks By-Law and/or Streets By-Law, an order pursuant to section
24(1) of the Canadian Charter of Rights and Freedoms {the ~Charter ) during the period
of the suspension, in the form of an interlocutory injunction, that prohibits the City of
Hamilton from preventing the erection of tents as a temporary form of shelter by homeless
individuals (including the Applicants), and/or giving notice to homeless individuals
(including the Applicants) to dismantle and/or move such tents, and/or evicting or
removing homeless individuals (including the Applicants) from such tents and/or
dismantling such tents, if those tents comply with the following conditions, which are based

on the following parameters:

(@)  The tent is inan area considered to be a “park™ within the meaning of the

Parks By-Law;

(i) Thetentis at least 50 meters away from a playground, school or childcare

centre;

(iii) The tent consists of a grouping of a no more than of six tents; and
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(iv) The tent be at least 200 meters away from any other grouping of a no

more than of six tents.

(d) In the event that this Honourable Court does not suspend any declaration of
invalidity issued in relation to the Parks By-Law and/or Streets By-Law, or the suspension
expires without the adoption of measures to replace the provisions declared invalid by this
Honourable Court, an order granting a permanent injunction with terms identical to order

(c) above.

(e) An order pursuant to section 24(1) of the Charter declaring that the City of
Hamilton, and/or its agents, pursuant to any purported legal authority, including but not
limited to the Parks By-Law, the Streets By-Law, Noise Control By-Law No. 11-285
{"Noise Control By-Law™) and/or the Public Nuisance By-Law No. 20-077 (* Public
Nuisance By-Law") violated the Charter rights of the Applicants, including section 7 and/or
section 15, by preventing them from erecting tents as a temporary form of shelter, and/or
giving notice to homeless individuals (including the Applicants) to dismantle and/or move
such tents, and/or evicting or removing homeless individuals (including the Applicants)
from such tents and/or dismantling such tents, and that such violations cannot be

demonstrably justified in a free and democratic society pursuant to section 1 of the Charter.

® In addition, an order pursuant to section 24(1) of the Charter for compensatory,
deterrence and vindication damages for the physical harm(s) suffered by the Applicants
caused by the City of Hamilton and/or its agents pursuant to any purported legal authority,
including but not limited to the Parks By-Law, the Streets By-Law, Noise Control By-Law,
and/or the Public Nuisance By-Law in violation of the Charter rights of the Applicants,
including section 7 and/or section 15, by preventing them from erecting tents as a
temporary form of shelter, and/or giving notice to homeless individuals (including the
Applicants) to dismantle and/or move such tents, and/or evicting or removing such tents

and/or dismantling such tents.

(2) Costs of this proceeding on a full indemnity basis or in the alternative, on a

substantial indemnity basis.
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(h) Such further and other relief as counsel may advise to this Honourable Court

may deem just.

2. The grounds for the application are:
Overview
(a) The Applicants are 19 individuals who have erected tents or shelters

{eollectively referred to as “tents™) and thereby have created and lived in encampments
{“crcampment residents’ ). in varnous public parks andfor other public spaces considered
parks throughout Hamilton, including J.C. Beemer Park, the greenspace at Strachan and
James Streets, Sir. John A. McDonald, Ferguson and Central Park (“encampments™ ). The
City of Hamilton i“{ity "} has forcibly evicted the Applicants and many other homeless
individuals from encampments where they resided, pursuant, infer alia, to the Parks By-
Law and/or Streets By-Law. These encampments were located in City-owned and operated

parks and/or public spaces under the care, control and responsibility of the City.

(b) The Applicants became homeless for the reasons that are common. Housing
precarity has become an unfortunate reality in Hamilton, because of raising rental costs,
inadequate Ontario Disability Support Program  (“ODSP”) and {ntario Works henefit
levels, and the breakdown of relationships, especially women fleeing domestic abuse at the
hands of male partner. Some individuals with complex mental health, addiction and/or
trauma cannot function in independent living. Chronically homeless individuals may

become trapped in a vicious cycle of homelessness they cannot escape.

(©) The Applicants, like other homeless individuals, have at times not entered
shelter for many reasons. The demand for shelter spaces often exceeds supply. As of March
2022, 1,596 people were actively experiencing homelessness in Hamilton, but there are
only 96 shelter beds designated by the City of Hamilton for women and 212 for men. There
is a dramatic undersupply of shelter spaces for women, a shortage and often complete
absence of shelters which permit couples to stay together, and no shelter in Hamilton for
indigenous men, couples, youth or Two Spirit individuals. There are also structural barriers

in the design of shelters that prevent individuals from using them: admission on a first

6 A34



come, first served basis, and a limit on the number of nights individuals can stay. The
design of the shelter system discriminates on the basis of disability, against individuals
with complex mental health, addiction and/or trauma, substance dependencies, and mental
health disorders that trigger disruptive behaviour. Shelters do not accommodate Indigenous
cultural practices. Shelters are congregate settings where individuals face the risk of assault
and theft, and of contracting infectious disease (as happened during the COVID-19
pandemic). Shelters do not permit individuals to keep personal items or pets. They afford
individuals little control over their living space. Finally, there is a risk to women queuing
to enter shelters from male sexual predators who loiter in the vicinity to target victims who

are unable to access shelters.

d) The Applicants had no choice but to reside in encampments instead of sleeping
on the street, because encampments function as mutual aid societies where residents share
food, blankets and huddle together to stay warm; provide a buffer that mitigates the risk of
rape, sexual assault, theft and assault; mitigate the risk of overdosing; provide an emotional
support system for residents; and provide physical care and support for disabled residents.
Encampments also provide shelter 24 hours, 7 days a week, which mitigates the risk of
hypothermia, sunburn, heatstroke, and dehydration; make life less physically taxing
because residents are not transient; enable residents to exert control over substance use;
promote mental health; provide a sense of community an reduce isolation; and enable
residents to attend to wellness beyond survival. Encampments enable residents to live
continuously in a single location, which enhances their access to: medical care; social
workers or other system navigators who can help residents access social programs; harm
reduction supplies and treatment; medication delivery; food donations; and donations of

blankets, clothing, and mobile phones.

(e) Most of the Applicants remain homeless. After being repeatedly evicted from
cncampments by the Citv. many Applicants simply “sleep rough™ (i.e., without a tent) in
various public parks and/or other public or private spaces in an effort to avoid being further
targeted for eviction. Without shelter and a community to protect them, they have
experienced and face an increased risk of rape, sexual assault, theft, and violence. Because

they can no longer reside encampments, they suffer from the health effects of sleeping out
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in the open and being exposed to the elements, including hypothermia and chronic sleep
deprivation. Because they no longer reside in a fixed location, and/or they have been forced
to move to remote locations to avoid further evictions, their access to medical care,
addiction treatment, and support services has been greatly impaired. Most do not have a

mobile phone.

H Among Hamilten™s homeless population. Indigenous persons (23%) and
women (53%) are overrepresented. The Applicants reflect this diversity. Seven are
Indigenous women and three are non-Indigenous women. They also include among their

number a transgender black woman, an Indigenous man, and a black man.

(2) The evictions of the Applicants violated sections 7 and 15 rights of the Charter
in a manner that cannot be justified under section 1. In addition, the relevant provisions of
the Parks By-Law and/or Streets By-Law violate sections 7 and 15 of the Charter and

cannot be justified under section 1.

Kristen Heegsma

(h) Kristen Heegsma { "krislen’ i is a 31 year old Indigenous woman who has been
homeless continuously since 2019, after being evicted by family members (although she
was occasionally homeless before then). Kristen lives with mental health and substance
abuse disorders and receives approximately $900 in ODSP benefits per month to cover her
basic needs and special diet. She is not entitled to a shelter allowance while homeless. Even
if she received an additional shelter allowance of $497 per month, she would be unable to

afford housing.

(1) Between 2019 and Fall 2021, Kristen lived in a tent in encampments. In
Summer 2020, Kristen was forcefully evicted from the Ferguson Encampment. She went
onto stay in three more encampments and was evicted each time. The last time Kristen
slept in a tent was at Wolverton Park, in Fall 2021. During these repeated evictions, she

lost her belongings, including her tent.

)] Since Fall 2021, Kristen has slept on the streets with only a sleeping bag.
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(k) Within two to three weeks after being evicted from Wolverton Park, Kristin
was raped while sleeping on a public bench outside of City Hall. She has been repeatedly
robbed and assaulted. Without even the protection of a tent, she often wakes up to discover

that her belongings have been stolen.

D Kristen has been unable to access a shelter, for many reasons. Kristen has
repeatedly tried 1 get into o women”s sheler, withowt success, She does not have o phone
but has her physician and the Wesley Day Centre regularly <all waomen's shelterson her

behalf. They are almoest always told that the women's shelters are full. In the past. Knsten
was periodically able to access a shelter bed, but was repeatedly service restricted for a
variety of reasons, including missing curfew and allegations of domestic violence. Kristen
has periodically been in a relationship during her periods of homelessness and has at times

been unable to access a shelter bed with her partner.

(m) When Kristen cannot get into a shelter and cannot put up a tent, she usually
wanders around all night trying to find somewhere safe, putting her at an increased risk of
violence. She has slept in stairwells, on the street outside of an overflow shelter, and on a
park bench. As a result, Kristen hardly sleeps at night. Instead, she is up for days at a time,
and then crashes. She regularly falls asleep during the day. In late May 2020, she fell asleep
while walking and fell, hitting her head and cutting it open.

(n) Kristen would prefer to live in a tent again for the following reasons: a degree
of privacy in order to get changed, be removed from the public gaze; improved sleep;
protection against the risk of sexual assault, assault and theft by having a physical barrier,
locking her tent, and having the protection of friends and allies in an encampment;
improved mental health that comes from a sense of belonging and community, which
translates into a lower dependence on drugs lower risk of overdose; and maintaining

connections to street outreach supports such as medical care.

Cassandra Jordan

(0) Cassandra Jordan {“Cassandra’™) is a 39 year old Indigenous woman who has

been homeless since August or September 2020. Cassandra became homeless after an
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unlawful eviction from her rental unit. Cassandra is a person living with disabilities, in
receipt of ODSP. Her medical conditions include degenerative disc disease, chronic pain

and substance abuse disorder.

(p) When Cassandra first became homeless, she could not access a shelter bed
because she was told that they were all full. This led her to erect a tent at the Ferguson
Encampment, from which she was eventually evicted. Although she was offered space in
a hotel during the eviction, it was not held for her while she coordinated storage of her
belongings. In the end, she did not secure a shelter space. She was left on the street. She

lost her tent in the eviction.

() Cassandra has continued to reside in various encampments after being unable
to aecess women's shelers because they were full. When she resided in an encampment,
Cassandra developed a community that looked out for one another which helped to prevent

robberies and assaults.

(r) Casandra has been repeatedly evicted from encampments. Cassandra has
witnessed a heavy police presence with By-law officers at encampment evictions, along

with bobcats and garbage trucks o dispose of peoples” belongings. Cassandra describes
the evictions as intimidating, traumatizing and forceful, and she felt that she had no option
but to comply with By-law officers’ dirvetions to move. She has repeatedly lost her tents
in evictions. Having to pack up and move from encampment to encampment is exhausting

physically, mentally and emotionally.

(s) Cassandra was subject to a forceful eviction while she was recovering from
third degree burns on her legs. This led to her placement in the Barrett Centre, a shelter for
individuals experiencing a mental health crisis. There were no shelter beds available when
Cassandra was discharged from the Barrett Centre. She once again was forced to sleep on
the street. She stayed with her mother in her subsidized rental unit temporarily but was

required to leave to avoid breaching the guest rules for subsidized housing

10
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(t) In February 2022, Cassandra attempted to get into Carol Anne's Place, an
overflow shelter for women. She was denied entry because she had tested positive for

COVID-19. She was forced to sleep outside in the freezing cold without a tent.

(u) Cassandra has continued 1 attemp? o access women’ s shelters but has not been
consistently able to do so because of an ongoing lack of shelter space for women. Without
being able to erect a tent in an encampment, Cassandra has been forced to stay on the
streets: in tunnels, outside of Tim Horton's, the back of City Hall, and outside of churches.
When she has to sleep outside without a tent, she is often alone and in hidden, hard to find

spaces. She has been robbed while sleeping outside.

Misty Marshall

v) Misty Marshall i “Misty 71 is a 30 year old Indigenous woman who has been

homeless for just over two years.

(W) Misty has a past history of opiate use disorder, major depressive disorder with
suicidal ideation and asthma and stimulant use disorder. She has a history of abuse in
childhood and has bezn in abusive relationships throughout her adult vears. Misty's asthma
is exacerbated when she is homeless and living in a tent due to oppressive humidity. While
homeless and living in a tent her asthma has deteriorated to point that she has required

emergency treatment.

(x) Without access to a shower or laundry facilities, Misty has presented with a
severe case of head lice that caused underlying cellulitis (skin infection) to her scalp and

ears. She has also had extensive body rashes caused likely by scabies.

) A physician treating Misty lost contact with her immediately following her
eviction from the Ferguson Encampment. Her physician reconnected with her a year later
and reported that Misty had drastically decompensated physically and mentally since she

was last seen, Misty s street outreach physician was better able to connect with Misty and
treat medical issues, but only when they knew where Misty was living. In the opinion of
her physicians, had Misty remained in one place, she would not have decompensated to the

extent that she did.
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(2) As well, it is difficult to establish trust with Misty and this results in her
unwillingness to accept help from people readily. Trust can be established with continuity

of connection.

(aa) Since becoming homeless, Misty has been unsuccessful in accessing shelter in
the women's shelter svstem. She has altempted to get into the over(llow at Carol Anne’s
Place, but through hard experience has learned that there is little chance of getting in, even
after lining up for entry at 10:00 pm. She sometimes feels that it is not worth trying, because
she is that much more at risk of violence if she does not have a plan for the night by 10:00
pm. While lining up owside of Carol Anne’s Place, Misty has wilessed men driving

arpund Caral Anne’s Place soliciting the women in line for sex.

(bb) Misty has stayed in a tent in several encampments as a result of not getting into
the women's sheliers. She has been evicted from all of these encampments and has lost
belongings in the evictions. In some instances, she was only given 20 minutes notice to
mave, She has witnessed bobeats removing encampment residents” possessions during the
course of eviction. Housing support and shelter was not offered to Misty at the time of her

evictions from encampments.

Sherri Ogden

(cc) Sherri Ogden {*“~herri”} is a 28 year old Indigenous woman in receipt of ODSP.
She has been homeless for the past five years. Like the other applicants, Sherri has not been
suceessiul in accessing women's shelers, which has resulied in her staving in tenis in
encampments, only to be evicted and displaced to other encampments. During the course

of these evictions, the City has disposed of her possessions, including her tents.

(dd) Sherri does not have a mobile phone. Staff at the Wesley Day Centre have
repeatedly tried to get her into shelter but have been told that they are full. Sherri did secure
a hotel stay (with a temporary hotel program funded by the City and staffed by Mission
Services) for two weeks with an ex-boyfriend but was kicked out over a false allegation of
domestic violence that she tried to dispute. She was banned from the hotel for one month.

The hotel program has since ended.
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(ee) Sherri's applications for supportive and transitional housing both the YWCA
and Indwell have been denied because of her complex mental health issues that allegedly

exceed the supports available in these programs.

(fH) Without being able to stay in an encampment in a tent, Sherri sleeps in

stairwells, parking garages and in parks with only a blanket. She hardly sleeps.

Christine Delorey

-
L

(g2) The applicant Christine Delorey (“Chrasting”™) isa 33 year old woman in receipt

of Ontario Works. She became homeless for the first time in her life when her father kicked
her and her (now former) spouse out of his house in 2019. Without shelter space for her
and her spouse as a couple, they erected a tent by the Urban Core Encampment where they

could remain together and close to healthcare, food and supports.

(hh) Christine prefers to stay in a shelter but is not always able to access it because
they are usoally full. She was able to access the City™s temporary hotel program with her
spouse. However, the City accused them of domestic violence based on a verbal argument,
and immediately kicked them out and onto the street without alternative shelter, and
without an opportunity to challenge the decision. In February 2021, and while pregnant,

she was kicked out of another hotel due to a false accusation of selling drugs.

(i) [n order to access an overflow bed at Caral Anne’s Place. she lines up for entny

hours before the 10:00 pm entry time. She was successful on some nights, and unsuccessful
on other nights. When she is unable to access shelter and is not able to erect a tent, she
stays in corridors, couch surfs, sleeps in the open with a sleeping bag, finds a parking

garage to hide in and sleep, or wanders the streets without sleeping.

an When there is not a space in shelter, a tent offers Christine protection from the
elements, privacy and some degree of safety. Being in a tent eases her mental and emotional

wellbeing compared to without because she is more sleep deprived without a tent.
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Jahmel Lopierre

(kk) Jahmel Lopierre (“Jammy ™} is a 32 year ofd black transgender woman in
receipt of OW. She has been diagnosed with PTSD, anxiety, depression and substance

abuse disorder. She has been homeless one and off for about three years.

(1D Most recently, Jammy became homeless after being evicted from the

Transitional Living Program at the YWCA.

(mm) Jammy has been kicked out of the temporary hotel program for missing curfew.
She fled a women’s shelter after being threatened with being issued a form under the

Mental Health Act.

(nn) Jammy has been denicd access to women's shelters when they are full. In some
cases, Jammy will change her clothing to present as a male in order to get into men’s
shelters. Having to change her gender expression and identity in order to access a shelter

bed is degrading and harmful to her wellbeing.

(00) It is difficult for Jammy to function in the congregate shelter system because
she feels anxious around large groups of strangers and has trouble sleeping. She has

experienced theft in shelters and feels that she has no control over her life.

(pp) Jammy has experienced routine evictions from encampments by police and has
been ticketed repeatedly while homeless, She never has a pood night™s sloep because of a
lack of a stable and secure place to stay overnight and feels safer in a tent because she has

control over who is around her.

(qq) Jammy no longer erects a tent when she is outside of shelter because of the

City”s increased enforcement measures. She knows she will just be wld to move.

Darrin Marchand

(rr) Darrin Marchand has chosen to live in an encampment because he has had
negative experiences in shelters, including witnessing a fellow resident being attacked with

a machete by another resident in December 2020. Darrin has also been service-restricted,
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or banned, from various shelters at different times, which means that even when he wants
to secure shelter where he was not victimized, he is unable to. Darrin has been service
restricted from all shelters for long periods, including several consecutive months, leaving

him with no option but to sleep on the street.

(ss) Darrin would suffer adverse emotional and physical impacts such as significant
levels of stress if he were to be displaced from his encampment. Darrin receives medical

care and food support in the encampments.

(tt) At times, Darrin has slept out in the open in the streets for months without a
tent. Darrin was the victim of a random shooting while sleeping without a tent on the stairs
of'a church and believes that he would not have been shot had he been in a tent. It was only
when he was shot that a shelter lifted a restriction allowing him to enter, but he was kicked

out mid recovery.

Ashley MacDonald

(uu) Ashley MacDonald ¢ 4shley™) s a lwaneless Indigenous woman, and she has
had no other option but to live in an encampment for several reasons, including the ongoing
shortage of shelter beds for women in the City, being repeatedly service restricted, or
banned, from shelters. Ashley has a substance use disorder and other mental health issues
and has faced discrimination in the shelter system. Ashley has also been denied access to
supportive and transitional housing programs because of her high acuity needs. Being able
to remain in one encampment would allow Ashley the stability she needs to maintain
ongoing and recurrent street outreach healthcare, and pursue treatment for her mental

health and substance use.
Shawn Arnold

(vw) Shawn Arnold i “Shawn Arnold ™t chose to live in an encampment because he
feels unable to access shelter spaces because he is recovering from past substance use, and
reasonably fears that the rampant substance use in shelters is a threat to his sobriety. Shawn
was also assessed under the Encampment Protocol as being high acuity, and as such was

permitted to remain at the J.C. Beemer Park Encampment. While an encampment resident,
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Shawn was able to benefit from a nearby methadone treatment program, receive meal
support and connect with other social supports including a housing worker that secure his
current housing. The stabilized encampment location was critical to securing housing,
illustrated by the fact that he almost lost a housing offer after being evicted from his

encampment, causing him to lose contact with his housing worker.

Gord Smyth

(ww)  Gord Smyth {“Liord"1 chose to live in an encampment because there is a shortage

of affordable housing in the City that has been exacerbated by the COVID-19 pandemic.

(xx) Gord cannot live in a shelter. He has mental health disabilities, including a
personality disorder, which make it difficult for him to be around groups of people for
sustained periods. Gord also has a dog who would not be allowed in shelters and separating

from his pet would have a significant impact on his mental health.

(YY) When living in encampments, Gord has had regular access to community

agencies and volunteers who deliver meals, hygiene products, and medical supports.

(zz) Gord was repeatedly evicted from encampments in breach of the Encampment
Protocol . He swus omly given 7 doys™ notice o0 move, He also was required 1o move withou!
having had a VISPDT assessment completed. On one occasion, Gord was evicted from an
encampment within three hours of having been evicted from another encampment. During
the course of his encampment evictions, the City did not offer him alternatives to
congregate shelter options that accommodate his disability related needs. The constant
evictions and the threat of evictions from encampment were mentally and emotionally

draining and demoralizing.

(aaa) After several evictions, a paramedic administered Gord a Service Prioritization
Decision Assistance Tool ("VISPDTT), the results of which qualified him o remain in his
encampment indefinitely. However, the City refused to accept these results. Although the

City presented Gord with rental options, none of them were affordable. Gord was finally
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offered a unit with City Housing Hamilton that was subsidized and moved into it on

November 27, 2021.

Mario Muscato

(bbb)  Mario Muscato ¢ “Maric: "1 is a severely disabled 48 year old Indigenous man who
has been homeless since 2017. He was evicted from his accommodation due to an
administrative error with Ontario Works. He has resided in encampments when he cannot

access shelters.

(cce) Mario has had negative experiences in the shelter system, including: being
unable to access shelter because they are full; being service restricted and routinely being
kicked out; having his personal items stolen; experiencing discrimination as a person living
with disabilities; and experiencing discrimination as an Indigenous person on the basis of

race and creed.

(ddd) Mario does not have the use of his hands and is an amputee. He is a victim of
childhood abuse. He has also been diagnosed with opioid use disorder, stimulant use
disorder, HIV, post-traumatic stress disorder, major depressive disorder, acquired brain
injury, extensive burn injury from neck to face causing chronic pain, severe neuropathy to

both upper extremities, and right forearm amputation.

(eee) Mario relies on other encampment residents to assist him with his activities of
daily living because he does not have functioning hands. Encampment evictions deny him
access to assistance from other residents and friends, for example, to erect a tent, change
his clothes, open doors, and cover himself. He cannot erect and dismantle a tent or carry

all of his possessions on his own due to his disabilities.

(fff) He has been evicted from encampments and lost his tent on numerous
occasions. Evictions are very physically taxing, and this adds to his depressive state where

he feels like he would prefer to die.

(ggg) When Mario is forced to sleep in the open, he experiences sleep deprivation, feels

unsafe, is not able to meet his basic needs because of a loss of support from other
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encampment residents and friends, experiences a deterioration in his mental health and

greater sleep deprivation.

(hhh) Although Mario strives to remain connected with medical and housing

supports, his constant transiency makes it exceedingly difficult.

Linsley Greaves
(iii) Linsley Greaves (" Linsley™) is a 52 year old black man in receipt of OW.
i Linsley has had periods of homelessness for over ten years. His most recent

housing ended two years ago, after his roommates did not pay their share of the rent. Since

Linsley s name was on the lease, he was evieted.

(kkk) Linsley has stayed in mén’s  shelters on and off during his periods of
homelessness. He has had several negative experiences, including theft, being incited to
fight, and having trouble sleeping. Linsley has had several experiences of racism while in
shelter, including being repeatedly subjected to the use of the “N7 word, being racially

profiled, and lacking a sense of community with other Black Canadians.

(1) Linsley has difficulties functioning in a shelter environment because of his
substance use disorder. He is dependent on substances which are not permitted in shelters.
This requires him to both hide his drug use and frequently leave. He knows that every time

he is absent from the shelter, he risks not being allowed back in.

(mmm) Linsley stayed in a tent in one encampment for almost two years, including during
the time the Encampment Protocol was in force. During this time, he developed a
community. Three women lived beside him for safety and would call out to him if they

needed protection.

(nnn) Linsley stopped putting up a tent after his eviction because he knew it would not
take long for the City to evict him again. Although he tried to use tarps to provide some
protection against the elements, he developed frostbite in his left toes in or about March
2022 when he was sleeping outside with just a blanket. Linsley is slowly losing one of his

big toes, and the tips of his other toes.
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(0oo) Linsley finds is difficult to sleep in the open because he constantly moves around
trying to stay warm and safe. Even without a tent, the City tells him to move along. The
constant moving worsens his anxiety. As a result of being unable to sleep properly at night,

Linsley falls asleep during the day whenever possible, and has trouble concentrating.
Brad Caldwell

(ppp)  Brad Caldwell i “Brad”iis a 57 year old homeless man in receipt of the ODSP.
He has been homeless for roughly three years. His liass of housing coincided with his wife's

passing.

(qqq) Brad has had negative experiences from staying in shelters. He had his possessions
stolen more often in shelters than on the street. He has been kicked out of shelter for not
securing housing on time, which he could not do because accommodation was not
unaffordable. Brad has found the shelter system unreliable. He has been unable to get into

shelter because it is full, and he has been kicked out during his stays.

(rrr) When the men’s shelter hote! program ended. he was kicked out without a

transition plan to alternative shelter. He was forced to sleep on the street.

(sss) Brad has been evicted from various encampment. In some instances he has only
received 24 hour notice. He has witnessed evictions where dump trucks and garbage
disposal attend and load up residents’ tents and possessions. He had not been offered

guaranteed shelter prior to eviction.

(ttt) Brad has also been issued roughly fifty to sixty tickets for either sleeping in a
public space or in a tent in an encampment. He will comply with a direction to move to

avoid escalating the situation, and because of the fear of charges.

(uuu) Brad has difficulty managing his diabetes while homeless because he does not
have proper refrigeration to store insulin, and his glucose meter has been stolen from him

because it has been mistaken for a digital scale to measure drugs.

(Vvvv) For Brad, the benefits of staying in a tent include being able to enhance safety

through community with other encampment residents, staying warm together to avoid
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freezing to death, remaining close to services, and lessening sleep deprivation by

stabilizing his immediate environment.

(www) Brad has suffered from infections which have required hospitalization. Because
he has been discharged into homelessness where he is exposed to the elements, experiences

sleep deprivation, and needs to move, he cannot fully recover and remain healthy.

(XXX) When sleeping in the open, Brad is so physically taxed and tired that his body

gives up on him, and he is forced to sleep where his body stops him.

Corey Monahan

(yyy) Corey Monahan {"{iwey "1 is 45 years old, has been homeless for the majority
of his life. He is an ODSP recipient.

(zzz) Corey has been diagnosed with fetal alcohol syndrome, attention deficit
hyperactivity disorder, and substance abuse disorders. He receives healthcare through the
Shelter Health Network and has reported distress sleeping outside, and frustration in not
being able to access shelter despite advocacy efforts due to restrictions. His state of
homelessness causes mental distress and the stress of it has negatively impacted his mental

health.

(aaaa)  [lespite Corey's best offorts to reside in shelters, he cannot so do so. Space is
not always available. Moreover, staying in shelters has significant adverse effects on his
mental health, because he does not function well in congregate settings. In some cases, he
has had physical altercations with other shelter residents, which have led him to be service

restricted.

(bbbb) Corey sleeps in a tent in an encampment. Evictions displace him from encampment
to encampment. This has been very destabilizing, psychologically draining and
traumatizing. He usually cannot remove all of his possessions and tent in advance of an

eviction. He avoids watching City officials tear down his tent because it is traumatizing for
him.
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Patrick Ward

(ccee) Patrick Ward (" Patrick™} is 59 year old man with disabilities. He is an ODSP

recipient.

(dddd) Patrick became homeless for the first time in 2017, when the residential care

facility that he was renting a room from was abruptly and without notice closed.

(eeee)  Upon eviction, he went to a shelter but found was the victim of assaults and
theft. The shelter space was detrimental to his mental and emotional wellbeing. He has

chosen to erect a tent in an encampment.

(ftth) Patrick has repeatedly been evicted from encampments, and moved along by
By-law officers from various locations to other locations, even though those officers are
aware that he continues to violate the Parks By-law in those new locations. To avoid
confrontation with authorities, he has moved to less visible public spaces and into the

escarpment.

(gggg) A tent offers Patrick protection from intruders and shields him from animals and
the weather. Being routinely evicted from encampments is physically and psychologically

draining.

Ammy Lewis

hhhh Ammy Leswis (U Aammy” 1 s o 43 vear old Indicenons woman. She is an ODSP
= ® - =

recipient.

(iiii) Ammy was victim 1o her landlord’s predatery advancements whereby he
attempted to extort sex from her. She felt so unsafe that she left her accommodation with
her dog who is her constant companion and main source of emotional support. Ammy has
been homeless for five months and she has not been accepted into shelter because of her

dog.

Giin Ammy relies on her dog for emotional support as well as keeping her safe while

she remains without shelter on the street. She sleeps in underground parking lots,
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abandoned cars, dumpsters when she does not have a tent. Even without a tent, Ammy is
routinely forced to move from where she is in public regardless of the time of day. She has

also been assaulted while homeless.

Julia Lauzon
(kkkk) Julia Lavzon ("Julia™ i5 a 24 vear old Indigenous woman wha is homeless.
(11 Julia suffers from significant mental health issues and has not been able to get

the medical help that she needs because of a lack of phone and a lack of fixed address,
which are all related to her homelessness status. As such, she has not been able to follow
through on referrals, she has been cut off from ODSP and has no income at all. There have
been multiple unsuccessful attempts to get her help for her addictions, but it is difficult to

get a hold of her. She has been to the hospital for suicidal ideations.

(mmmm) Julia has stayed on and off in a tent while homeless because she has been denied
access to shelter due to a lack of capacity, however she is occasionally able to get into the

avernight drop in center at Carol Anne’s Place.

(nnnn) Being displaced from her tent and its location results in operating in a constant
survival mode that results in her inability to focus on other things such as getting to
appointments, including medical appointments because of a lack of concentration due to
lost sleep and being in survival mode. Julia has been assaulted while living outside without

a tent.

(0000)  Julia has a housing worker from the Hamilton Regional Indian center and is on

a waitlist for housing.

Glenn Gnatuk and Taylor Gogo-Horner

(pppp) Glenn Gratk ("Glenn™) and Tavlor Gogo-Homer ("Tavlor™) are a disabled
couple in receipt of ODSP. They became homeless five years ago after being evicted from
their rental unit. They began couch surfing with friends and family but that was time
limited, and they had a negative experience where Taylor was assaulted by one the friends

that they stayed with.
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(qqqq) They were once able to remain as a couple in the hotel shelter program, but this
was short lived after they were falsely accused of domestic violence and banned for one

year.

(rrrr) Taylor has stayed in shelter on only a few occasions and found her separation
from Glenn too difficult, causing so much anxiety that she left to return to stay with him in

an encampment.

(ssss) They have been routinely evicted from several different locations throughout
Hamilton. They have since begun to erect their tents in less visible places to stay hidden
and avoid enforcement. Sometimes they pre-emptively move to avoid conflict. The

constant movement has been destabilizing for them.

(tttt) When they were without a tent in the winter, they slept on the grounds of the
Children’s Museum, only with blankets. They feel that they are always on the run which
causes them stress. They hardly sleep because they are worried about their safety. They

have experienced severe frostbite, causing their fingers to crack and lose sensation.

Chronology and procedural history

(uuuu) On April 18, 2020, residents of a longstanding encampment located at the Sir
John A, MaceDonald School (*5ir John AL MacDonald Encampment™) in Hamilton advised
Ham:lton Harm Reduction Action League (ReepingSix” ) that they had been given notice
to dismantle their tents and move within a week. KeepingSix is a community-based
organization that defends the rights, dignity, and humanity of people who use drugs.
KeepingSix works closely with the Hamilton Social Medicine Response Team
{HAMEMal 1) on organization made up of physicians, midwives, and peer workers that
provides clinical care to individuals who have difficulty accessing the traditional medical

system, primarily the homeless and people who use drugs.

(Vvvvv) On April 21, 2020, KeepingSix and HAMSMaRT attended a regular weekly
meeting with the City of Hamilion 0ty ™) to discuss encampment management and raised

concerns about the eviction notice provided to the Sir John A. MacDonald Encampment.
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(wwww) On April 25, 2020, the City evicted the residents of the Sir John A. MacDonald
Encampment. KeepingSix and HAMSMaRT attended the eviction. Several residents
moved to the encampment at Jackie Washington Park {*Jackie Washington Park
Lncampment”™), because they had been advised that the City could better support

individuals on municipal property.

(XXXX) On April 27, 2020, the City provided an eviction notice to the residents of the

Jackie Washington Park Encampment.

(vyyyy) On May 6, 2020, the City evicted the residents of the Jackie Washington Park

Encampment. In the course of the eviction, residents” belongings were destroyed.

(zzzz) On June 4, 2020, legal counsel from the Hamilton Community Legal Clinic
i"HC'LL "tand Ross and McBride LLP wrote the City Manager, the General Manager of
Healthy and Safe Communities and the Director of Housing Services, setting out legal
arguments against encampment evictions based on the harm they caused to health and
wellbeing, in the context of the COVID-19 pandemic and a shortage of viable alternatives

for shelter. They also requested a meeting.

(aaaaa) On June 26, 2020 legal counsel from the HCLC and Ross and McBride LLP,
members of HAMSMaRT and Keeping Six met with legal counsel for the City and

representatives from the City's howsing and Community and Social Services departments.
During this meeting, they asked the City to pause on the encampment evictions pending a
satisfactory resolution of the shelter needs of encampment residents and provided notice to

the City that any further eviction would be challenged in the courts.

(bbbbb) On July 7, 2020, the parties met again to further discuss solutions to encampments
in Hamilton. The City was again asked to pause encampment evictions pending resolution

and reminded that news of any new evictions would lead the parties into litigation.

(cceec) On July 10, 2020, the City provided notice of an imwminent “clean up™ (i.e.,
eviction) to the residents of the York Encampment and Bay Encampment. Within a day,

KeepingSix and HAMSMaRT worked with the residents to remove larger items from the

24

A4336

AS52



site, which led the City to decide not to bring heavy equipment to clear the two

encampments.

(ddddd) On July 13, 2020, Councillor Narinder Nann proposed a motion at a meeting of
the Emergency and Community Services Committee of Hamilton City Council to request
the City analyze the National Protocol for Homeless Encampments in Canada (*
National Encampments Protocol ) proposed by the United Nations Rapporteur for

Housing. The motion carried, with Councillor Terry Whitehead voting against.

(eeeee)  On July 22, 2020 legal counsel from HCLC and Ross and McBride LLP wrote
a second letter to the City, that alleged that the removal of items necessary for an individual

to exist in an encampment, such as a tent or bed, was in effect an eviction.

(fffff) On July 20, 2020, Councillor Jason Farr wrote in an email : “To sum up. | am
supportive of dismantling the tents and if staff do not act soon, I will have Council order

i

(ggggg) On July 28, 2020, the City provided notice that it intended to dismantle
encampments on July 31, 2020. The City would not commit to refrain from the

involuntarily removal of encampment residents.

(hhhhh)  On July 29, 2020, counsel for a subset of the current Applicants, KeepingSix
and HAMSMaRT commenced proceedings in this Honourable Court for an injunction

prohibiting the City from dismantling encampments.

iiii On July 30, 2020, this Honourable Court issued a 10 day interim injunction, in

Bailey et al. v. City of Hamilton, Hamilton Court File No. CV-20-73435.

(i On August 7, 2020, the 10 day injunction was extended on consent to a court
date set for September 2020.

(kkkkk) On September 30, 2020, the parties executed a settlement agreement, which
consisted of: an Encampment Protocol which required the City to assess and accommodate
individual needs before evicting encampment residents, which in some cases resulting in
residents remaining in certain sanctioned encampments indefinitely, and which established
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rules around the permissible size and locations of encampments; and a confidential Letter
of Understanding, which included a term that the City could remove the largest Ferguson

Encampment.

(1111) Between September 30, 2020 to August 2021, HCLC, KeepingSix and
HAMSMaRT had many disagreements with the City over its failure to comply with the
Encampment Protocol as a result of the perception that the City was not applying the
Encampment Protocol in the spirit in which it was negotiated. HCLC repeatedly requested

a meeting with the City to discuss possible solutions, to no avail.

(mmmmm) On August 9, 2021, Hamilton City Council voted to repeal the Encampment
Protocol in an emergency meeting, without notice to, or consultation with, the parties to
the settlement agreement who had negotiated the Encampment Protocol or encampment

residents.
(nnnnn)  The City delayed new encampment evictions until August 30, 3021.

(00000) On September 9, 2021, a peaceful protest of the revocation of the Encampment
Protocol took place outside City Hall. Representatives from HCLC, HAMSMaRT,
Keeping Six, the YWCA, Hamilton Regional Indian Centre, and the Wesley Day Centre
all decried the sudden decision taken without consultation, and implored the City to sit
down with stakeholders to develop a new approach to encampments. On the same day, the
City released a ""5ix Step Ineampment Response™ at a meeting of Hamilton City Council.
This policy framework does not adhere to or align with the National Encampments
Protocol. At the same Council meeting, Dr. Jill Wiwcharuk from HAMSMaRT and Marcie
Mcllveen from KeepingSix addressed the Council, and informed them of the issues with
shelter shortages, and harm to encampment residents from evictions. Stephanie Cox,

counsel in the within Application, addressed the Council meeting to raise legal concerns.

(ppppp) On September 17,2021, the City engaged in encampment evictions at the Durand
Encampment and Wellington Park Encampment. On September 20, 2021, a further eviction
took place at the J.C. Beamer Park Encampment. On these occasions, the City only

provided two hours verbal notice to encampment residents to vacate. The City did not
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provide written notice of a By-law infraction. The City did not offer appropriate indoor
shelter options prior to the eviction. Subsequently, By-law officers and Hamilton Police
Services have regularly attended various encampments and only given verbal notice to

vacate.

(qqqqq) On October 4, 2021, the Applicants issued this Notice of Application, and brought
a motion for an ex parte injunction against the City to prohibit it from using its By-laws to
evict encampment residents. This Honourable Court directed that the City refrain from

encampment evictions pending its ruling.

(rrrrr) On October 13, 2021, the Manager of Housing Serviee’s reported 1w City
Council that: there was not enough shelter space for encampment residents to move into;

the system cannot accommodate all unsheltered person’s needs; that “the suitability of
those [shelter] beds it needs to be discussed as much as the availability of those beds; that
il wirs “unconscionable to put these individuals into beds or units without the right supports
because it creates in many instances, more stress on the individual, whether it's through
isolation, whether it's through not meeting their needs: thal there was nowhere else for
people to go than to sleep in encampments; that Hamilton has alwiy s had people “sleeping
rough even in the winter ; and that during the operation of the Encampment Protocol,

“many |ercampment residents] have had weeks or months potentially of stability which no
longer the case, because this has been a tremendous traumatic experience for everybody

invalyved,”

(sssss) On November 2, 2021, this Honourable Court dismissed the motion for an interim

injunction, in Poffv. City of Hamilton, 2021 ONSC 7224.

(ttttt) The City of Hamilton immediately recommenced encampment evictions,
notw ithstanding the £ty s awareness that many encampment residents had no indoor
shelter options. In some cases, shelters were full at the time of eviction. In other instances,
the evicted encampment residents were service restricted from shelter. On November 6,
2021, Councillor Nann Tweeted: “1'm here ot Woodlands Park to observe an encampmeni
clearing. I have been informed HPS on-site whom have been providing direct engagement

that there are ne shelier spaces for the couples nor the individuals remaining here”
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(uuuuu) On December 9, 2021, Councillor Nann proposed a motion to the Emergency
and Community Services Committee of Hamilton City Council for a human rights based
approach to encampment evictions. This motion passed. To date, the approach to

responding to encampments outlined in this motion has not come to fruition.

(vvvvv) On March 22, 2022 Councillor Farr proposed a motion that was adopted by City
Council, which directs City staff to expedite encampment evictions, and specifically to:
issue a Trespass Notice within 12 to 72 hours after staff receive the first complaint
regarding unauthorized camping a City or public place; immediately notify the Hamilton
Police Service of the Trespass Notice for enforcement purposes; and enforce the By-laws
against encampments 24 hours a day, seven days a week. The City of Hamilton allocated

$416,673.73 to hire four new By-law officers to ensure that tents were removed from parks

within 12 to 72 hours.

(Wwwww) i respoise to Councillor Farer's motion, City staff stated the following at the
Council Meeting: “there is currently no capacity  for families or couples in the sheher
system, but between 15 and 20 spaces each in the men's and women's systems ~: “‘even
when there is space available, some people can't access it due to issues such as having a
pet or having had past behavioural issues at the shelter that can lead to barred access " “we

do not have enough housing™; and “we do not have enough beds™.

D since  the adoption of Councillor Farr’s motion. the eviction against
encampment residents has dramatically increased, with evictions taking place
continuously. Some former encampment residents have gone deeper into hiding to avoid
enforcement, making them more vulnerable and disconnected from supports. Individuals

are now “sleeping rough™ without even a tent to protect them from the elements and provide
a basic level of personal security. Some individuals use a patchwork of tarps, blankets and

sheets in a desperate attempt to recreate the protection offered by tents.

Causes of homelessness

(vyyyyy) Individuals become homeless for a number of different reasons.
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(zzz7z) A major reason for homelessness is the housing precarity has become an

unfortunate reality in Hamilton.

(1) The costs of rental accommodation have increased sharply, and in

some cases has become completely unaffordable.

(i1) ODSP and Ontario Works benefit levels are insufficient, even with

a housing allowance.

(iii)  Since poverty intersects with, race, indigeneity, and disability,

housing precarity is experienced disproportionately by those groups.

(aaaaaa)  Another cause of homelessness is the breakdown of relationships.

(1) Women may become homeless when fleeing domestic abuse at the

hands of male partners.

(i1) Individuals may also become homeless if they are forced to leave

accommodation shared with family or friends.

(bbbbbb)  Some individuals with complex mental health, addiction and/or trauma cannot

function in independent living.

(ccccee)  Chronically homeless individuals may become trapped in a vicious cycle of

homelessness they cannot escape.

Why homeless individuals do not go to shelter

(dddddd) Homeless individuals do not enter shelters for many reasons.

(eeeeee)  The demand for shelter spaces often exceeds supply, as the Applicants’

firsthand experiences attest to. Moreover, aggregate supply and demand mask inequalities

in the availability of shelter for different groups:

(1) There is a dramatic undersupply of shelter space for women, which

reflects underfunding that is a product of the hidden nature of
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homelessness for women and a hierarchy of deservingness that

systematically devalues the need of women for shelter.

(i1) There is a shortage, and often a complete absence, of shelters which
permit couples to stay together.

(iii))  Although Hamilton has a shelter for indigenous women fleeing
domestic violence, it does not have a shelter for indigenous men,
couples, youth, or Two Spirit individuals.

Ciiiing) There are structural barriers in the design of shelters that prevent individuals

from using them:

(1)

(if)

(iif)

Admission to shelters is on a first come, first served basis, without

any prioritization based on need.

Shelters impose a limit to the number of nights that individuals can
stay — they are at best temporary and are never a permanent

accommodation solution.

The design of the shelter system also discriminates on the basis of

disability.

(1) Shelters cannot meet the needs of individuals with complex
mental health, addiction and/or trauma, who therefore

decided not to enter them;

2) Some disability-related behaviours conflict with shelter
policies. Individuals with substance dependencies can
neither use them while in shelter, nor bring harm reduction

materials into shelters to help them recover from addiction;

(3)  Individuals have mental health disorders which may trigger
disruptive behaviour in the congregate setting of a shelter;

and
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(4)  Itis physically taxing for some disabled individuals with

mobility issues to enter and leave shelters every day.

(iv)  Shelters do not accommodate Indigenous cultural practices. In
addition, the design of shelters may reinforce intergenerational
trauma and the lack of trust in institutions arising from the systemic

abuse of Indigenous children in residential schools.

(V) Shelters are congregate settings where individuals who have been
victims of assault and theft and are unwilling to enter shelter to face

that risk again.

(vi)  Shelters are congregate settings that create the risk of infectious

disease spread, as became apparent during the COVID-19 pandemic.

(vii)  Shelters do not permit pets, which provide important emotional

support to individuals.

(viii)  Shelters do not permit individuals to keep personal items with them,

beyond their immediate personal effects.

(ix)  Shelter rules afford individuals little or no control over their living
space and micromanage them. For example, shelters impose a strict
curfew. Moreover, these institutional rules can elicit a trauma

response.

(x) Shelters may be situated in remote locations which are hard to reach

on foot.

(ggggeg) Finally, there is a risk to women queuing to enter shelters from male sexual

predators who loiter in the vicinity to target victims who are unable to access shelters.
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Why homeless individuals who do not go to shelter erect tents in encampments

(hhhhhh) Homeless individuals who do not shelter for any of the reasons above may
choose to erect tents in encampments instead of sleeping on the street, for a number of

reasons.
(vi) Encampments give rise to communities that provide individuals with safety:

(1) They function as mutual aid societies, where residents share food,

blankets, and even huddle together to stay warm in the cold weather.

(i1) They provide a buffer that mitigates the risk of rape and sexual

assault, theft and assault for residents from non-residents.

(ii1)  They mitigate the risk of overdosing, because of the presence of

peers.
(iv)  They provide an emotional support system for residents.
(V) The provide physical support and care for disabled residents.

(Gj77)) Encampments provide health benefits to their residents compared to living in the

open:

(1) They provide shelter 24 hours a day, 7 days a week. By contrast,

shelters only provide accommodation in the evenings.

(i1) They mitigate the risk of hypothermia, by providing protection from

the wind, rain, snow, and cold.

(ii1))  They mitigate the risk of sunburn, heatstroke, and dehydration, by

providing protection against the sun.

(iv)  They make life less physically taxing for residents because they are

less transient than if they lived in shelters on the street.

32 A60



)

(vi)

(vii)

(viii)

They enable residents to exert control over substance use — either to

use it, or to avoid them — by enabling them to choose their peer

group.

They promote mental health, by providing a feeling of safety for

individuals who distrust institutions, based on negative experiences.
They provide a sense of community and reduce social isolation.

They enable residents to attend to their wellness beyond basic

survival.

(kkkkkk) Encampments enable their residents to live with greater dignity compared to

living in the open:

(1)

(if)

(i)

(iv)

V)

(vi)

(vii)

(viii)

They provide a modicum of privacy and solitude, essential for many

basic functions including sleep.
They enable couples to live together in the same tent.

They enable residents to have pets that provide them with emotional

support.

They enable residents to keep personal possessions beyond their

immediate personal effects.

They enable residents to come and go as they please without a

curfew.

They enable residents to plan their lives, because they know where

they will be sleeping at night.
They enable residents to satisfy their desire for autonomy.

They enable residents to build stable relationships with other

residents.
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(111 Encampments enable residents to live continuously in a single location, which

enhances their access to:

(1)

(if)

(i)
(iv)
)

(vi)

medical care;

social workers or other system navigators who can help residents
access social programs (e.g. the Ontario Disability Support
Program, Ontario Workers, and public housing), and apply for

government issued identification;
harm reduction supplies and treatment;
medication delivery;

food donations; and

donations of blankets, clothing, and mobile phones.

Harms from encampment eviction

(mmmmmm) Encampment evictions harm residents in many ways.

(nnnnnn)  Evictions deprive former encampments residents of the safety that comes from

the encampment community:

(M)

(if)

(i)
(iv)

)

They face additional hurdles to sharing food and blankets and
huddling together to stay warm.

They lose the buffer that mitigates the risk of rape and sexual assault,

theft and assault for residents from non-residents.
They lose the peer group that mitigates the risk of overdosing.
They lose the emotional support system provided by other residents.

Disabled residents lose the physical support and care they receive

from other residents.
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(000000) Evictions force former encampment residents to live in the open, which is

harmful to their health:

(M

(if)

(i)

(iv)

v)

(vi)

(vii)

They face a greater risk of hypothermia because they are exposed to

the wind, rain, snow, and cold.

They face a greater risk of sunburn, heatstroke, and dehydration

because they are exposed to the sun.

They face a life that is more physically taxing because their lives are

now transient.

They lose the ability to exert control over substance use, because

they can no longer choose their peer group.

They may suffer worsened mental health because they lose a feeling

of safety.

They lose a sense of community and experience increased social

isolation.

They cannot attend to their wellness beyond basic survival.

(pppppp)  Evictions undermine the dignity of former encampment residents:

(M
(i)

(iif)

(iv)

)

They lose all privacy and the ability to seek solitude.
Couples face greater hurdles in living together in the same tent.

They lose the ability keep personal possessions beyond their

immediate personal effects.

They lose the ability to plan their lives, because they no longer know
where they will be sleeping at night.

They lose the ability to build stable relationships with other

residents.
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(q9qqqq) Evictions impede the access of former encampment residents to:

(M

(i)
(iii)
(iv)
v)
(vi)

(vii)

medical care, including the diagnosis and treatment of medical
conditions, and treatment for normal life conditions such as

pregnancy;
social workers or other system navigators;
housing supports and connections;

harm reduction supplies and treatment;
medication delivery;

food donations; and

donations of blankets, clothing, and mobile phones.

(rrrrrr) In addition, former encampment residents may move to remote locations to avoid

further evictions, which put them at a greater geographical distance from the services and

supports listed in the previous paragraph.

(ssssss) The process of eviction harms former encampment residents:
(1) They lose their possessions.
(i1) They experience dislocation.
(i)  They experience emotions of fear, loss, and grief
(iv)  They may experience the exacerbation of pre-existing mental health
conditions.
(V) They may lose trust in authority in the police, governments and other

public institutions.
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Section 7

(tttttt)  Sections 3 (hours of entrance), 12 (encroachment), 17 (camping and lodging)
and 18 (tents and structures) of the Parks By-Law, and section 16(12) of the Streets By-
Law, violate section 7 of the Charter, because they deprive homeless individuals of their
liberty and/or security of the person, in a manner that is not in accordance with the

principles of fundamental justice.
(uuuuuu)  These violations of section 7 cannot be justified under section 1 of the Charter.

(vvvvvv) The eviction of the Applicants from encampments violated section 7 of the
Charter, because those evictions deprived them of their liberty and/or security of the

person, in a manner that was not in accordance with the principles of fundamental justice.

(wwwwww) These violations of section 7 cannot be justified under section 1 of the

Charter.

(xxxxxx) The interpretation of section 7 of the Charter must comply with Canada’s
international legal obligations under the International Covenant of Economic, Social and

Cultural Rights, including (but not limited to) Article 11(1), the right to adequate housing.
Section 15

(yyyyyy) Sections 3 (hours of entrance), 12 (encroachment), 17 (camping and lodging)
and 18 (tents and structures) of the Parks By-Law, and section 16(12) of the Streets By-
Law, violate section 15 of the Charter, because they discriminate on the basis of race and/or
indigeneity, sex, disability, and marital status, either separately or in combination (i.e.,

intersectional discrimination).

(zzzzzz)  These violations of section 15 cannot be justified under section 1 of the

Charter.

(aaaaaaa) The eviction of the Applicants from encampments violated section 15 of the

Charter, because those evictions discriminated against them on the basis of race and/or
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indigeneity, sex, disability, and marital status, either separately or in combination (i.e.,

intersectional discrimination).

(bbbbbbb) These violations of section 15 cannot be justified under section 1 of the
Charter.

(ccceecc) The interpretation of section 15 of the Charter must comply with Canada’s
international legal obligations under the International Covenant of Economic, Social and

Cultural Rights, including (but not limited to) Article 11(1), the right to adequate housing.

3. The Applicant relies on the following legal instruments:

(a) The Canadian Charter of Rights and Freedoms.

(b) The Constitution Act, 1982.

(©) International Covenant on Economic, Social and Cultural Rights.

(d) City of Hamilton By-Law No. 84+—429 01-219 (*Parks By-Law™).

(e) City of Hamilton By-Law No. 86-077 as amended by By-Law No. 97-162

(“Streets By-Law™).

) City of Hamilton By-Law No. 11-285 (*Noise Control By-Law™).
(2) City of Hamilton By-Law No. 20-077 (* Public Nuisance By-Law").
(h) Such further and other grounds as counsel may advise and this Honourable

Court may permit.

4. The following documentary evidence will be used at the hearing of the
Application:

(a) Affidavit of Kirsten Heegsma.

(b) Aftidavit of Darrin Marchand.
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(h)
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Q)
(k)
0]
(m)
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(0)
()
(@
(r)
(s)
(t)
(w)
V)

Affidavit of Gord Smyth.
Affidavit of Mario Muscato.
Affidavit of Shawn Arnold.
Affidavit of Bradley Caldwell.

Affidavit of Christine Delorey.

Affidavit of Glenn Gnatuk and Taylor Gogo-Horner.

Affidavit of Cassandra Jordan.
Affidavit of Julia Lauzon.
Affidavit of Ammy Lewis.
Affidavit of Ashley Macdonald.
Affidavit of Corey Monahan.
Affidavit of Misty Marshall.
Aftidavit of Sherri Ogden.
Affidavit of Jahmal Pierre.
Affidavit of Linsley Greaves.
Affidavit of Patrick Ward.
Affidavit of Audrey Davis.
Affidavit of Leilani Farha.

Affidavit of Stephen Gaetz.

Affidavit of Kate Hayman.
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(w) Affidavit of Stephen Hwang.

(x) Affidavit of Ameil Joseph.

() Aftidavit of Olivia Mancini.

(2) Affidavit of Lisa Nussey.

(aa) Affidavit of Andrea Sereda.

(bb) Affidavit of Kaitlin Schwan.

(co) Affidavit of Medora Uppal.

(dd) Affidavit of Ruth Toskas.

(ee) Such further and other evidence as counsel may advise and this Honourable

Court may permit.

June 15, 2022

HAMILTON COMMUNITY LEGAL
CLINIC

100 Main Street E., Ste. 203

Hamilton, ON L8N 3W4

Sharon Crowe (LSO# 47108R)
Stephanie Cox (LSO# 65464F)

Tel: 905-527-4572

Fax: (905) 523-7282

Email: crowes@lao.on.ca & coxst@lao.on.ca

choudhry.law

Sujit Choudhry (LSO# 45011E)
Tel:  (416) 436- 3679

Email: suj@choudhry.law

ROSS AND MCBRIDE LLP
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Wade Poziomka (LSO# 596967T)
Tel:  (905) 572-5824

Email: WPoziomka@rossmcbride.com

Lawyers for the Applicants

41 A6B9



Court File No. CV-21 -00077&%%&%
KRISTEN HEEGSMA et al. -and - CITY OF HAMILTON
Applicants Respondent

ONTARIO
SUPERIOR COURT OF JUSTICE
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HAKI CHAMBERS GLOBAL

319 Sunnyside Avenue, Toronto, ON M6R 2R3
Sujit Choudhry (LSO# 45011E)
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Dunlop Street, Richmond Hill, ON L4C 2M6
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Michelle Sutherland (LSO# 70159T)
michelle.sutherland@yr.clcj.ca
Curtis Sell (LSO # 84128A)
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Court File No. CV-21-00077187-@0B 55

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

KRISTEN HEEGSMA, DARRIN MARCHAND, GORD SMYTH, MARIO
MUSCATO, SHAWN ARNOLD, BRADLEY CALDWELL CHRISTINE DELOREY,
SEENN-GNATUK - TAYI OR GOGO-HORNER, CASSANDRA JORDAN, JULIA
LAUZON, AMMY LEWIS, ASHLEY MACDONALD, COREY MONAHAN, MISTY
MARSHALL, SHERRI OGDEN, JAHMAL PIERRE and LINSLEY GREAVES-and

At s in el
Applicants
—and —
CITY OF HAMILTON
Respondent

APPLICATION UNDER RULE 14.05 OF THE RULES OF CIVIL PROCEDURE

FURTHER AMENDED FRESH AS AMENDED NOTICE OF APPLICATION

TO THE RESPONDENT(S)
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A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The claim made
by the Applicant appears on the following page.

THIS APPLICATION will come on for a hearing on date to be determined by the parties
and the Court, at the courthouse, 45 Main Street East, Hamilton, Ontario, L8N 2B7.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application you or an Ontario lawyer acting
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of
Civil Procedure, serve it on the Applicant’s lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in this court office, and you or your

lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the Applicant’s lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in the court office where the application

is to be heard as soon as possible, but at least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date June 15, 2022 Issued by

Local Registrar
Address of  Superior Court of Justice
court office: 45 Main Street East
Hamilton ON
L8N 2B7
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TO:

AND TO:

AND TO:

CITY OF HAMILTON
Gowlings LLP

Barristers & Solicitors

1 King Street W, Suite 1500
Hamilton ON L8P 1A4

Tel: (905) 540-8208
Fax: (905) 528-5833

Michael Bordin (LSO# 40047W)
Tel: (905) 540-2492
michael.bordin@gowlingwlg.com
Bevin Shores (LSO# 56161F)
Tel: 905-540-2468
bevin.shores@gowlingwlg.com
Jordan Diacur (LSO# 65860E)
Tel: 905-540-2500

jordan.diacur@gowlingwlg.com

Lawyers for the Respondent

The Attorney General of Ontario
Constitutional Law Branch

720 Bay Street, 4th floor

Toronto, Ontario M5G 2K1

Fax: (416) 326-4015

The Attorney General of Canada
120 Adelaide Street West, Suite 400
Toronto, Ontario M5H 1T1

Fax: (416) 952-0298
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APPLICATION
1. The Applicants make application for:
@) An order pursuant to pursuant to section 52(1) of the Constitution Act, 1982,

declaring sections 3 (hours of entrance), 12 (encroachment), 17 (camping and lodging)
and 18 (tents and structures) of City of Hamilton By-Law No. 01-129 01-219(the “Parks
By-Law™), and section 16(12) (miscellaneous prohibitions) of City of Hamilton By-Law
No. 86-077 as amended by By-Law No. 97-162 (the “Streets By-Law”), are either of no
force or effect or inapplicable to the Applicants and other homeless individuals who
erect tents as a temporary form of shelter, pursuant to section 52(1) of the Constitution
Act, 1982.

(b) In the event that this Honourable Court suspends any declaration of invalidity
issued in relation to the Parks By-Law and/or Streets By-Law, that any such suspension be

for no longer than six months from the date of this Honourable Court’s decision.

(©) In the event that this Honourable Court suspends any declaration of invalidity
issued in relation to the Parks By-Law and/or Streets By-Law, an order pursuant to section
24(1) of the Canadian Charter of Rights and Freedoms (the “Charter”) during the period
of the suspension, in the form of an interlocutory injunction, that prohibits the City of
Hamilton from preventing the erection of tents as a temporary form of shelter by homeless
individuals (including the Applicants), and/or giving notice to homeless individuals
(including the Applicants) to dismantle and/or move such tents, and/or evicting or
removing homeless individuals (including the Applicants) from such tents and/or
dismantling such tents, if those tents comply with the following conditions, which are based
on the following parameters:

(i)  The tent is in an area considered to be a “park” within the meaning of the

Parks By-Law;

(i) Thetentis at least 50 meters away from a playground, school or childcare

centre;

(iii) The tent consists of a grouping of a no more than of six tents; and
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(iv) The tent be at least 200 meters away from any other grouping of a no

more than of six tents.

(d) In the event that this Honourable Court does not suspend any declaration of
invalidity issued in relation to the Parks By-Law and/or Streets By-Law, or the suspension
expires without the adoption of measures to replace the provisions declared invalid by this
Honourable Court, an order granting a permanent injunction with terms identical to order

(c) above.

(e An order pursuant to section 24(1) of the Charter declaring that the City of
Hamilton, and/or its agents, pursuant to any purported legal authority, including but not
limited to the Parks By-Law, the Streets By-Law, Noise Control By-Law No. 11-285
(“Noise Control By-Law”) and/or the Public Nuisance By-Law No. 20-077 (“Public
Nuisance By-Law") violated the Charter rights of the Applicants, including section 7
and/or section 15, by preventing them from erecting tents as a temporary form of shelter,
and/or giving notice to homeless individuals (including the Applicants) to dismantle and/or
move such tents, and/or evicting or removing homeless individuals (including the
Applicants) from such tents and/or dismantling such tents, and that such violations cannot
be demonstrably justified in a free and democratic society pursuant to section 1 of the
Charter.

()] In addition, an order pursuant to section 24(1) of the Charter

for compensatory, deterrence and vindication damages for the physical harm(s)

suffered by the Applicants caused by the City of Hamilton and/or its agents
pursuant to any purported legal authority, including but not limited to the Parks By-
Law, the Streets By-Law, Noise Control By-Law, and/or the Public Nuisance By-Law
in violation of the Charter rights of the Applicants, including section 7 and/or
section 15, by preventing them from erecting tents as a temporary form of shelter, and/or
giving notice to homeless individuals (including the Applicants) to dismantle and/or

move such tents, and/or evicting or removing such tents and/or dismantling such tents.

(9) Costs of this proceeding on a full indemnity basis or in the alternative, on a

substantial indemnity basis.
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(h) Such further and other relief as counsel may advise to this Honourable Court

may deem just.

2. The grounds for the application are:
Overview
@ The Applicants are 1449 individuals who have erected tents or shelters

(collectively referred to as “tents”), and thereby have created and lived in encampments
(“encampment residents”), in various public parks and/or other public spaces considered
parks throughout Hamilton, including J.C. Beemer Park, the greenspace at Strachan and
James Streets, Sir. John A. McDonald, Ferguson and Central Park (“encampments”). The
City of Hamilton (“City”) has forcibly evicted the Applicants and many other homeless
individuals from encampments where they resided, pursuant, inter alia, to the Parks By-
Law and/or Streets By-Law. These encampments were located in City-owned and operated

parks and/or public spaces under the care, control and responsibility of the City.

(b) The Applicants became homeless for the reasons that are common. Housing
precarity has become an unfortunate reality in Hamilton, because of raising rental costs,
inadequate Ontario Disability Support Program (“ODSP”) and Ontario Works benefit
levels, and the breakdown of relationships, especially women fleeing domestic abuse at the
hands of male partner. Some individuals with complex mental health, addiction and/or
trauma cannot function in independent living. Chronically homeless individuals may

become trapped in a vicious cycle of homelessness they cannot escape.

(c) The Applicants, like other homeless individuals, have at times not entered
shelter for many reasons. The demand for shelter spaces often exceeds supply. As of March
2022, 1,596 people were actively experiencing homelessness in Hamilton, but there are
only 96 shelter beds designated by the City of Hamilton for women and 212 for men. There
is a dramatic undersupply of shelter spaces for women, a shortage and often complete
absence of shelters which permit couples to stay together, and no shelter in Hamilton for
indigenous men, couples, youth or Two Spirit individuals. There are also structural barriers

in the design of shelters that prevent individuals from using them: admission on a first
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come, first served basis, and a limit on the number of nights individuals can stay. The
design of the shelter system discriminates on the basis of disability, against individuals
with complex mental health, addiction and/or trauma, substance dependencies, and mental
health disorders that trigger disruptive behaviour. Shelters do not accommodate Indigenous
cultural practices. Shelters are congregate settings where individuals face the risk of assault
and theft, and of contracting infectious disease (as happened during the COVID-19
pandemic). Shelters do not permit individuals to keep personal items or pets. They afford
individuals little control over their living space. Finally, there is a risk to women queuing
to enter shelters from male sexual predators who loiter in the vicinity to target victims who

are unable to access shelters.

(d) The Applicants had no choice but to reside in encampments instead of sleeping
on the street, because encampments function as mutual aid societies where residents share
food, blankets and huddle together to stay warm; provide a buffer that mitigates the risk of
rape, sexual assault, theft and assault; mitigate the risk of overdosing; provide an emotional
support system for residents; and provide physical care and support for disabled residents.
Encampments also provide shelter 24 hours, 7 days a week, which mitigates the risk of
hypothermia, sunburn, heatstroke, and dehydration; make life less physically taxing
because residents are not transient; enable residents to exert control over substance use;
promote mental health; provide a sense of community an reduce isolation; and enable
residents to attend to wellness beyond survival. Encampments enable residents to live
continuously in a single location, which enhances their access to: medical care; social
workers or other system navigators who can help residents access social programs; harm
reduction supplies and treatment; medication delivery; food donations; and donations of
blankets, clothing, and mobile phones.

(e) Most of the Applicants remain homeless. After being repeatedly evicted from
encampments by the City, many Applicants simply “sleep rough” (i.e., without a tent) in
various public parks and/or other public or private spaces in an effort to avoid being further
targeted for eviction. Without shelter and a community to protect them, they have
experienced and face an increased risk of rape, sexual assault, theft, and violence. Because
they can no longer reside encampments, they suffer from the health effects of sleeping out
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in the open and being exposed to the elements, including hypothermia and chronic sleep
deprivation. Because they no longer reside in a fixed location, and/or they have been forced
to move to remote locations to avoid further evictions, their access to medical care,
addiction treatment, and support services has been greatly impaired. Most do not have a

mobile phone.

()] Among Hamilton’s homeless population, Indigenous persons (23%) and
women (53%) are overrepresented. The Applicants reflect this diversity. Seven are

Indigenous women and-three-are-nen-lndigeneus-women. They also include among their

number a transgender black woman, an Indigenous man, and a black man.

(9) The evictions of the Applicants violated sections 7 and 15 rights of the Charter
in a manner that cannot be justified under section 1. In addition, the relevant provisions of
the Parks By-Law and/or Streets By-Law violate sections 7 and 15 of the Charter and

cannot be justified under section 1.

Kristen Heegsma

(h) Kristen Heegsma (“Kristen”) is a 31 year old Indigenous woman who has been
homeless continuously since 2019, after being evicted by family members (although she
was occasionally homeless before then). Kristen lives with mental health and substance
abuse disorders and receives approximately $900 in ODSP benefits per month to cover her
basic needs and special diet. She is not entitled to a shelter allowance while homeless. Even
if she received an additional shelter allowance of $497 per month, she would be unable to

afford housing.

0] Between 2019 and Fall 2021, Kristen lived in a tent in encampments. In
Summer 2020, Kristen was forcefully evicted from the Ferguson Encampment. She went
onto stay in three more encampments and was evicted each time. The last time Kristen
slept in a tent was at Wolverton Park, in Fall 2021. During these repeated evictions, she

lost her belongings, including her tent.

() Since Fall 2021, Kristen has slept on the streets with only a sleeping bag.
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(K) Within two to three weeks after being evicted from Wolverton Park, Kristin
was raped while sleeping on a public bench outside of City Hall. She has been repeatedly
robbed and assaulted. Without even the protection of a tent, she often wakes up to discover

that her belongings have been stolen.

() Kristen has been unable to access a shelter, for many reasons. Kristen has
repeatedly tried to get into a women’s shelter, without success. She does not have a phone
but has her physician and the Wesley Day Centre regularly call women’s shelters on her
behalf. They are almost always told that the women’s shelters are full. In the past, Kristen
was periodically able to access a shelter bed, but was repeatedly service restricted for a
variety of reasons, including missing curfew and allegations of domestic violence. Kristen
has periodically been in a relationship during her periods of homelessness and has at times

been unable to access a shelter bed with her partner.

(m) When Kristen cannot get into a shelter and cannot put up a tent, she usually
wanders around all night trying to find somewhere safe, putting her at an increased risk of
violence. She has slept in stairwells, on the street outside of an overflow shelter, and on a
park bench. As a result, Kristen hardly sleeps at night. Instead, she is up for days at a time,
and then crashes. She regularly falls asleep during the day. In late May 2020, she fell asleep

while walking and fell, hitting her head and cutting it open.

(n) Kristen would prefer to live in a tent again for the following reasons: a degree
of privacy in order to get changed, be removed from the public gaze; improved sleep;
protection against the risk of sexual assault, assault and theft by having a physical barrier,
locking her tent, and having the protection of friends and allies in an encampment;
improved mental health that comes from a sense of belonging and community, which
translates into a lower dependence on drugs lower risk of overdose; and maintaining

connections to street outreach supports such as medical care.

Cassandra Jordan

(o) Cassandra Jordan (“Cassandra”) is a 39 year old Indigenous woman who has

been homeless since August or September 2020. Cassandra became homeless after an
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unlawful eviction from her rental unit. Cassandra is a person living with disabilities, in
receipt of ODSP. Her medical conditions include degenerative disc disease, chronic pain

and substance abuse disorder.

(p) When Cassandra first became homeless, she could not access a shelter bed
because she was told that they were all full. This led her to erect a tent at the Ferguson
Encampment, from which she was eventually evicted. Although she was offered space in
a hotel during the eviction, it was not held for her while she coordinated storage of her
belongings. In the end, she did not secure a shelter space. She was left on the street. She

lost her tent in the eviction.

(a) Cassandra has continued to reside in various encampments after being unable
to access women’s shelters because they were full. When she resided in an encampment,
Cassandra developed a community that looked out for one another which helped to prevent

robberies and assaults.

(9] Casandra has been repeatedly evicted from encampments. Cassandra has
witnessed a heavy police presence with By-law officers at encampment evictions, along
with bobcats and garbage trucks to dispose of peoples’ belongings. Cassandra describes
the evictions as intimidating, traumatizing and forceful, and she felt that she had no option
but to comply with By-law officers’ directions to move. She has repeatedly lost her tents
in evictions. Having to pack up and move from encampment to encampment is exhausting

physically, mentally and emotionally.

(s) Cassandra was subject to a forceful eviction while she was recovering from
third degree burns on her legs. This led to her placement in the Barrett Centre, a shelter for
individuals experiencing a mental health crisis. There were no shelter beds available when
Cassandra was discharged from the Barrett Centre. She once again was forced to sleep on
the street. She stayed with her mother in her subsidized rental unit temporarily but was

required to leave to avoid breaching the guest rules for subsidized housing
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® In February 2022, Cassandra attempted to get into Carol Anne’s Place, an
overflow shelter for women. She was denied entry because she had tested positive for

COVID-19. She was forced to sleep outside in the freezing cold without a tent.

(w) Cassandra has continued to attempt to access women’s shelters but has not been
consistently able to do so because of an ongoing lack of shelter space for women. Without
being able to erect a tent in an encampment, Cassandra has been forced to stay on the
streets: in tunnels, outside of Tim Horton’s, the back of City Hall, and outside of churches.
When she has to sleep outside without a tent, she is often alone and in hidden, hard to find

spaces. She has been robbed while sleeping outside.

Misty Marshall

(V) Misty Marshall (“Misty”) is a 30 year old Indigenous woman who has been

homeless for just over two years.

(w) Misty has a past history of opiate use disorder, major depressive disorder with
suicidal ideation and asthma and stimulant use disorder. She has a history of abuse in
childhood and has been in abusive relationships throughout her adult years. Misty’s asthma
is exacerbated when she is homeless and living in a tent due to oppressive humidity. While
homeless and living in a tent her asthma has deteriorated to point that she has required

emergency treatment.

) Without access to a shower or laundry facilities, Misty has presented with a
severe case of head lice that caused underlying cellulitis (skin infection) to her scalp and

ears. She has also had extensive body rashes caused likely by scabies.

() A physician treating Misty lost contact with her immediately following her
eviction from the Ferguson Encampment. Her physician reconnected with her a year later
and reported that Misty had drastically decompensated physically and mentally since she
was last seen. Misty’s street outreach physician was better able to connect with Misty and
treat medical issues, but only when they knew where Misty was living. In the opinion of
her physicians, had Misty remained in one place, she would not have decompensated to the
extent that she did.
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(2) As well, it is difficult to establish trust with Misty and this results in her
unwillingness to accept help from people readily. Trust can be established with continuity

of connection.

(aq) Since becoming homeless, Misty has been unsuccessful in accessing shelter in
the women’s shelter system. She has attempted to get into the overflow at Carol Anne’s
Place, but through hard experience has learned that there is little chance of getting in, even
after lining up for entry at 10:00 pm. She sometimes feels that it is not worth trying, because
she is that much more at risk of violence if she does not have a plan for the night by 10:00
pm. While lining up outside of Carol Anne’s Place, Misty has witnessed men driving

around Carol Anne’s Place soliciting the women in line for sex.

(bb) Misty has stayed in a tent in several encampments as a result of not getting into
the women’s shelters. She has been evicted from all of these encampments and has lost
belongings in the evictions. In some instances, she was only given 20 minutes notice to
move. She has witnessed bobcats removing encampment residents’ possessions during the
course of eviction. Housing support and shelter was not offered to Misty at the time of her

evictions from encampments.

Sherri Ogden

(cc) Sherri Ogden (“Sherri”) is a 28 year old Indigenous woman in receipt of ODSP.
She has been homeless for the past five years. Like the other applicants, Sherri has not been
successful in accessing women’s shelters, which has resulted in her staying in tents in
encampments, only to be evicted and displaced to other encampments. During the course

of these evictions, the City has disposed of her possessions, including her tents.

(dd) Sherri does not have a mobile phone. Staff at the Wesley Day Centre have
repeatedly tried to get her into shelter but have been told that they are full. Sherri did secure
a hotel stay (with a temporary hotel program funded by the City and staffed by Mission
Services) for two weeks with an ex-boyfriend but was kicked out over a false allegation of
domestic violence that she tried to dispute. She was banned from the hotel for one month.

The hotel program has since ended.

12

A4366

A82



A4367

(ee) Sherri’s applications for supportive and transitional housing both the YWCA
and Indwell have been denied because of her complex mental health issues that allegedly

exceed the supports available in these programs.

(Ff) Without being able to stay in an encampment in a tent, Sherri sleeps in

stairwells, parking garages and in parks with only a blanket. She hardly sleeps.
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Jahmel Lopierre

(kk) Jahmel Lopierre (“Jammy”) is a 32 year old black transgender woman in
receipt of OW. She has been diagnosed with PTSD, anxiety, depression and substance
abuse disorder. She has been homeless one and off for about three years.

(1 Most recently, Jammy became homeless after being evicted from the

Transitional Living Program at the YWCA.

(mm) Jammy has been kicked out of the temporary hotel program for missing curfew.
She fled a women’s shelter after being threatened with being issued a form under the

Mental Health Act.

(nn) Jammy has been denied access to women’s shelters when they are full. In some
cases, Jammy will change her clothing to present as a male in order to get into men’s
shelters. Having to change her gender expression and identity in order to access a shelter

bed is degrading and harmful to her wellbeing.

(00) It is difficult for Jammy to function in the congregate shelter system because
she feels anxious around large groups of strangers and has trouble sleeping. She has
experienced theft in shelters and feels that she has no control over her life.

(pp) Jammy has experienced routine evictions from encampments by police and has
been ticketed repeatedly while homeless. She never has a good night’s sleep because of a
lack of a stable and secure place to stay overnight and feels safer in a tent because she has

control over who is around her.

(qq) Jammy no longer erects a tent when she is outside of shelter because of the

City’s increased enforcement measures. She knows she will just be told to move.

Darrin Marchand

(rr) Darrin Marchand has chosen to live in an encampment because he has had
negative experiences in shelters, including witnessing a fellow resident being attacked with
a machete by another resident in December 2020. Darrin has also been service-restricted,
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or banned, from various shelters at different times, which means that even when he wants
to secure shelter where he was not victimized, he is unable to. Darrin has been service
restricted from all shelters for long periods, including several consecutive months, leaving
him with no option but to sleep on the street.

(ss) Darrin would suffer adverse emotional and physical impacts such as significant
levels of stress if he were to be displaced from his encampment. Darrin receives medical

care and food support in the encampments.

(tt) At times, Darrin has slept out in the open in the streets for months without a
tent. Darrin was the victim of a random shooting while sleeping without a tent on the stairs
of a church and believes that he would not have been shot had he been in a tent. It was only
when he was shot that a shelter lifted a restriction allowing him to enter, but he was kicked

out mid recovery.

Ashley MacDonald

(uu) Ashley MacDonald (“Ashley”) is a homeless Indigenous woman, and she has
had no other option but to live in an encampment for several reasons, including the ongoing
shortage of shelter beds for women in the City, being repeatedly service restricted, or
banned, from shelters. Ashley has a substance use disorder and other mental health issues
and has faced discrimination in the shelter system. Ashley has also been denied access to
supportive and transitional housing programs because of her high acuity needs. Being able
to remain in one encampment would allow Ashley the stability she needs to maintain
ongoing and recurrent street outreach healthcare, and pursue treatment for her mental

health and substance use.
Shawn Arnold

(vv) Shawn Arnold (“Shawn Arnold”) chose to live in an encampment because he
feels unable to access shelter spaces because he is recovering from past substance use, and
reasonably fears that the rampant substance use in shelters is a threat to his sobriety. Shawn
was also assessed under the Encampment Protocol as being high acuity, and as such was

permitted to remain at the J.C. Beemer Park Encampment. While an encampment resident,
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Shawn was able to benefit from a nearby methadone treatment program, receive meal
support and connect with other social supports including a housing worker that secure his
current housing. The stabilized encampment location was critical to securing housing,
illustrated by the fact that he almost lost a housing offer after being evicted from his

encampment, causing him to lose contact with his housing worker.

Gord Smyth

(ww) Gord Smyth (“Gord”) chose to live in an encampment because there is a
shortage of affordable housing in the City that has been exacerbated by the COVID-19

pandemic.

(xx) Gord cannot live in a shelter. He has mental health disabilities, including a
personality disorder, which make it difficult for him to be around groups of people for
sustained periods. Gord also has a dog who would not be allowed in shelters and separating

from his pet would have a significant impact on his mental health.

(vy) When living in encampments, Gord has had regular access to community

agencies and volunteers who deliver meals, hygiene products, and medical supports.

(z2) Gord was repeatedly evicted from encampments in breach of the Encampment
Protocol. He was only given 7 days’ notice to move. He also was required to move without
having had a VISPDT assessment completed. On one occasion, Gord was evicted from an
encampment within three hours of having been evicted from another encampment. During
the course of his encampment evictions, the City did not offer him alternatives to
congregate shelter options that accommodate his disability related needs. The constant
evictions and the threat of evictions from encampment were mentally and emotionally

draining and demoralizing.

(aaa) After several evictions, a paramedic administered Gord a Service Prioritization
Decision Assistance Tool (“VISPDT”), the results of which qualified him to remain in his
encampment indefinitely. However, the City refused to accept these results. Although the

City presented Gord with rental options, none of them were affordable. Gord was finally
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offered a unit with City Housing Hamilton that was subsidized and moved into it on
November 27, 2021.

Mario Muscato

(bbb) Mario Muscato (“Mario”) is a severely disabled 48 year old Indigenous man
who has been homeless since 2017. He was evicted from his accommodation due to an
administrative error with Ontario Works. He has resided in encampments when he cannot

access shelters.

(cco) Mario has had negative experiences in the shelter system, including: being
unable to access shelter because they are full; being service restricted and routinely being
kicked out; having his personal items stolen; experiencing discrimination as a person living
with disabilities; and experiencing discrimination as an Indigenous person on the basis of

race and creed.

(ddd) Mario does not have the use of his hands and is an amputee. He is a victim of
childhood abuse. He has also been diagnosed with opioid use disorder, stimulant use
disorder, HIV, post-traumatic stress disorder, major depressive disorder, acquired brain
injury, extensive burn injury from neck to face causing chronic pain, severe neuropathy to

both upper extremities, and right forearm amputation.

(eee) Mario relies on other encampment residents to assist him with his activities of
daily living because he does not have functioning hands. Encampment evictions deny him
access to assistance from other residents and friends, for example, to erect a tent, change
his clothes, open doors, and cover himself. He cannot erect and dismantle a tent or carry

all of his possessions on his own due to his disabilities.

(FfF) He has been evicted from encampments and lost his tent on numerous
occasions. Evictions are very physically taxing, and this adds to his depressive state where

he feels like he would prefer to die.

(999) When Mario is forced to sleep in the open, he experiences sleep deprivation,

feels unsafe, is not able to meet his basic needs because of a loss of support from other
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encampment residents and friends, experiences a deterioration in his mental health and

greater sleep deprivation.

(hhh) Although Mario strives to remain connected with medical and housing
supports, his constant transiency makes it exceedingly difficult.

Linsley Greaves

(iii) Linsley Greaves (“Linsley”) is a 52 year old black man in receipt of OW.

{11) Linsley has had periods of homelessness for over ten years. His most recent
housing ended two years ago, after his roommates did not pay their share of the rent. Since

Linsley’s name was on the lease, he was evicted.

(KKK) Linsley has stayed in men’s shelters on and off during his periods of
homelessness. He has had several negative experiences, including theft, being incited to
fight, and having trouble sleeping. Linsley has had several experiences of racism while in
shelter, including being repeatedly subjected to the use of the “N” word, being racially

profiled, and lacking a sense of community with other Black Canadians.

(1) Linsley has difficulties functioning in a shelter environment because of his
substance use disorder. He is dependent on substances which are not permitted in shelters.
This requires him to both hide his drug use and frequently leave. He knows that every time

he is absent from the shelter, he risks not being allowed back in.

(mmm)  Linsley stayed in a tent in one encampment for almost two years, including
during the time the Encampment Protocol was in force. During this time, he developed a
community. Three women lived beside him for safety and would call out to him if they

needed protection.

(nnn) Linsley stopped putting up a tent after his eviction because he knew it would
not take long for the City to evict him again. Although he tried to use tarps to provide some
protection against the elements, he developed frostbite in his left toes in or about March
2022 when he was sleeping outside with just a blanket. Linsley is slowly losing one of his
big toes, and the tips of his other toes.
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(o00) Linsley finds is difficult to sleep in the open because he constantly moves
around trying to stay warm and safe. Even without a tent, the City tells him to move along.

The constant moving worsens his anxiety. As a result of being unable to sleep properly at

night, Linsley falls asleep during the day whenever possible, and has trouble concentrating.
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Corey Monahan

(yyy) Corey Monahan (“Corey”) is 45 years old, has been homeless for the majority
of his life. He is an ODSP recipient.

(zzz) Corey has been diagnosed with fetal alcohol syndrome, attention deficit
hyperactivity disorder, and substance abuse disorders. He receives healthcare through the
Shelter Health Network and has reported distress sleeping outside, and frustration in not
being able to access shelter despite advocacy efforts due to restrictions. His state of
homelessness causes mental distress and the stress of it has negatively impacted his mental
health.

(aaaa) Despite Corey’s best efforts to reside in shelters, he cannot so do so. Space is
not always available. Moreover, staying in shelters has significant adverse effects on his
mental health, because he does not function well in congregate settings. In some cases, he
has had physical altercations with other shelter residents, which have led him to be service

restricted.

(bbbb) Corey sleeps in a tent in an encampment. Evictions displace him from
encampment to encampment. This has been very destabilizing, psychologically draining
and traumatizing. He usually cannot remove all of his possessions and tent in advance of
an eviction. He avoids watching City officials tear down his tent because it is traumatizing

for him.
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Ammy Lewis

(hhhh) Ammy Lewis (“Ammy”) is a 43 year old Indigenous woman. She is an ODSP
recipient.

(iiii) Ammy was victim to her landlord’s predatory advancements whereby he
attempted to extort sex from her. She felt so unsafe that she left her accommodation with
her dog who is her constant companion and main source of emotional support. Ammy has
been homeless for five months and she has not been accepted into shelter because of her
dog.

(1) Ammy relies on her dog for emotional support as well as keeping her safe while
she remains without shelter on the street. She sleeps in underground parking lots,
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abandoned cars, dumpsters when she does not have a tent. Even without a tent, Ammy is
routinely forced to move from where she is in public regardless of the time of day. She has

also been assaulted while homeless.

Julia Lauzon
(kkkk) Julia Lauzon (“Julia”) is a 24 year old Indigenous woman who is homeless.
(i Julia suffers from significant mental health issues and has not been able to get

the medical help that she needs because of a lack of phone and a lack of fixed address,
which are all related to her homelessness status. As such, she has not been able to follow
through on referrals, she has been cut off from ODSP and has no income at all. There have
been multiple unsuccessful attempts to get her help for her addictions, but it is difficult to

get a hold of her. She has been to the hospital for suicidal ideations.

(mmmm) Julia has stayed on and off in a tent while homeless because she has been denied
access to shelter due to a lack of capacity, however she is occasionally able to get into the

overnight drop in center at Carol Anne’s Place.

(nnnn) Being displaced from her tent and its location results in operating in a constant
survival mode that results in her inability to focus on other things such as getting to
appointments, including medical appointments because of a lack of concentration due to
lost sleep and being in survival mode. Julia has been assaulted while living outside without

a tent.

(0000) Julia has a housing worker from the Hamilton Regional Indian center and is on

a waitlist for housing.
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Chronology and procedural history

(uuuu) On April 18, 2020, residents of a longstanding encampment located at the Sir
John A. MacDonald School (“Sir John A. MacDonald Encampment”) in Hamilton advised
Hamilton Harm Reduction Action League (“KeepingSix”) that they had been given notice
to dismantle their tents and move within a week. KeepingSix is a community-based
organization that defends the rights, dignity, and humanity of people who use drugs.
KeepingSix works closely with the Hamilton Social Medicine Response Team
(“HAMSMaRT”), an organization made up of physicians, midwives, and peer workers that
provides clinical care to individuals who have difficulty accessing the traditional medical

system, primarily the homeless and people who use drugs.

(vwwv) On April 21, 2020, KeepingSix and HAMSMaRT attended a regular weekly
meeting with the City of Hamilton (“City”) to discuss encampment management and raised

concerns about the eviction notice provided to the Sir John A. MacDonald Encampment.
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(wwww)  On April 25, 2020, the City evicted the residents of the Sir John A. MacDonald
Encampment. KeepingSix and HAMSMaRT attended the eviction. Several residents
moved to the encampment at Jackie Washington Park (“Jackie Washington Park
Encampment”), because they had been advised that the City could better support

individuals on municipal property.

(Xxxx) On April 27, 2020, the City provided an eviction notice to the residents of the
Jackie Washington Park Encampment.

(yyyy) On May 6, 2020, the City evicted the residents of the Jackie Washington Park

Encampment. In the course of the eviction, residents’ belongings were destroyed.

(zzzz) On June 4, 2020, legal counsel from the Hamilton Community Legal Clinic
(“HCLC”) and Ross and McBride LLP wrote the City Manager, the General Manager of
Healthy and Safe Communities and the Director of Housing Services, setting out legal
arguments against encampment evictions based on the harm they caused to health and
wellbeing, in the context of the COVID-19 pandemic and a shortage of viable alternatives

for shelter. They also requested a meeting.

(aaaaa) On June 26, 2020 legal counsel from the HCLC and Ross and McBride LLP,
members of HAMSMaRT and Keeping Six met with legal counsel for the City and
representatives from the City’s housing and Community and Social Services departments.
During this meeting, they asked the City to pause on the encampment evictions pending a
satisfactory resolution of the shelter needs of encampment residents and provided notice to

the City that any further eviction would be challenged in the courts.

(bbbbb)  On July 7, 2020, the parties met again to further discuss solutions to
encampments in Hamilton. The City was again asked to pause encampment evictions
pending resolution and reminded that news of any new evictions would lead the parties

into litigation.

(cccece) On July 10, 2020, the City provided notice of an imminent “clean up” (i.e.,
eviction) to the residents of the York Encampment and Bay Encampment. Within a day,

KeepingSix and HAMSMaRT worked with the residents to remove larger items from the
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site, which led the City to decide not to bring heavy equipment to clear the two

encampments.

(ddddd)  On July 13, 2020, Councillor Narinder Nann proposed a motion at a meeting
of the Emergency and Community Services Committee of Hamilton City Council to
request the City analyze the National Protocol for Homeless Encampments in Canada
(“National Encampments Protocol”) proposed by the United Nations Rapporteur for

Housing. The motion carried, with Councillor Terry Whitehead voting against.

(eeeee) On July 22, 2020 legal counsel from HCLC and Ross and McBride LLP wrote
a second letter to the City, that alleged that the removal of items necessary for an individual

to exist in an encampment, such as a tent or bed, was in effect an eviction.

(FFFFT) On July 20, 2020, Councillor Jason Farr wrote in an email: “To sum up, [ am
supportive of dismantling the tents and if staff do not act soon, I will have Council order

it 2

(ggggg)  On July 28, 2020, the City provided notice that it intended to dismantle
encampments on July 31, 2020. The City would not commit to refrain from the

involuntarily removal of encampment residents.

(hhhhh)  On July 29, 2020, counsel for a subset of the current Applicants, KeepingSix
and HAMSMaRT commenced proceedings in this Honourable Court for an injunction

prohibiting the City from dismantling encampments.

iiii On July 30, 2020, this Honourable Court issued a 10 day interim injunction, in
Bailey et al. v. City of Hamilton, Hamilton Court File No. CV-20-73435.

{1 On August 7, 2020, the 10 day injunction was extended on consent to a court
date set for September 2020.

(kkkkk)  On September 30, 2020, the parties executed a settlement agreement, which
consisted of: an Encampment Protocol which required the City to assess and accommodate
individual needs before evicting encampment residents, which in some cases resulting in
residents remaining in certain sanctioned encampments indefinitely, and which established
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rules around the permissible size and locations of encampments; and a confidential Letter
of Understanding, which included a term that the City could remove the largest Ferguson

Encampment.

(i Between September 30, 2020 to August 2021, HCLC, KeepingSix and
HAMSMaRT had many disagreements with the City over its failure to comply with the
Encampment Protocol as a result of the perception that the City was not applying the
Encampment Protocol in the spirit in which it was negotiated. HCLC repeatedly requested
a meeting with the City to discuss possible solutions, to no avail.

(mmmmm) On August 9, 2021, Hamilton City Council voted to repeal the Encampment
Protocol in an emergency meeting, without notice to, or consultation with, the parties to
the settlement agreement who had negotiated the Encampment Protocol or encampment
residents.

(nnnnn)  The City delayed new encampment evictions until August 30, 3021.

(0ooo00)  On September 9, 2021, a peaceful protest of the revocation of the Encampment
Protocol took place outside City Hall. Representatives from HCLC, HAMSMaRT,
Keeping Six, the YWCA, Hamilton Regional Indian Centre, and the Wesley Day Centre
all decried the sudden decision taken without consultation, and implored the City to sit
down with stakeholders to develop a new approach to encampments. On the same day, the
City released a “Six Step Encampment Response” at a meeting of Hamilton City Council.
This policy framework does not adhere to or align with the National Encampments
Protocol. At the same Council meeting, Dr. Jill Wiwcharuk from HAMSMaRT and Marcie
Mcllveen from KeepingSix addressed the Council, and informed them of the issues with
shelter shortages, and harm to encampment residents from evictions. Stephanie Cox,

counsel in the within Application, addressed the Council meeting to raise legal concerns.

(ppppp)  On September 17, 2021, the City engaged in encampment evictions at the
Durand Encampment and Wellington Park Encampment. On September 20, 2021, a further
eviction took place at the J.C. Beamer Park Encampment. On these occasions, the City

only provided two hours verbal notice to encampment residents to vacate. The City did not
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provide written notice of a By-law infraction. The City did not offer appropriate indoor
shelter options prior to the eviction. Subsequently, By-law officers and Hamilton Police
Services have regularly attended various encampments and only given verbal notice to

vacate.

(gqgqg)  On October 4, 2021, the Applicants issued this Notice of Application, and
brought a motion for an ex parte injunction against the City to prohibit it from using its
By-laws to evict encampment residents. This Honourable Court directed that the City

refrain from encampment evictions pending its ruling.

(rrrrr) On October 13, 2021, the Manager of Housing Service’s reported to City
Council that: there was not enough shelter space for encampment residents to move into;
the system cannot accommodate all unsheltered person’s needs; that “the suitability of
those [shelter] beds it needs to be discussed as much as the availability of those beds”; that
it was “unconscionable to put these individuals into beds or units without the right supports
because it creates in many instances, more stress on the individual, whether it's through
isolation, whether it's through not meeting their needs”; that there was nowhere else for
people to go than to sleep in encampments; that Hamilton has always had people “sleeping
rough even in the winter”; and that during the operation of the Encampment Protocol,
“many [encampment residents] have had weeks or months potentially of stability which no
longer the case, because this has been a tremendous traumatic experience for everybody

mmvolved.”

(ssS8S8) On November 2, 2021, this Honourable Court dismissed the motion for an
interim injunction, in Poff v. City of Hamilton, 2021 ONSC 7224.

(ttttt) The City of Hamilton immediately recommenced encampment evictions,
notwithstanding the City’s awareness that many encampment residents had no indoor
shelter options. In some cases, shelters were full at the time of eviction. In other instances,
the evicted encampment residents were service restricted from shelter. On November 6,
2021, Councillor Nann Tweeted: “I’m here at Woodlands Park to observe an encampment
clearing. I have been informed HPS on-site whom have been providing direct engagement

that there are no shelter spaces for the couples nor the individuals remaining here.”
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(uuuuu)  On December 9, 2021, Councillor Nann proposed a motion to the Emergency
and Community Services Committee of Hamilton City Council for a human rights based
approach to encampment evictions. This motion passed. To date, the approach to

responding to encampments outlined in this motion has not come to fruition.

(vwvwv)  On March 22, 2022 Councillor Farr proposed a motion that was adopted by
City Council, which directs City staff to expedite encampment evictions, and specifically
to: issue a Trespass Notice within 12 to 72 hours after staff receive the first complaint
regarding unauthorized camping a City or public place; immediately notify the Hamilton
Police Service of the Trespass Notice for enforcement purposes; and enforce the By-laws
against encampments 24 hours a day, seven days a week. The City of Hamilton allocated
$416,673.73 to hire four new By-law officers to ensure that tents were removed from parks
within 12 to 72 hours.

(Wwwww) In response to Councillor Farr’s motion, City staff stated the following at the
Council Meeting: “there is currently no capacity for families or couples in the shelter
system, but between 15 and 20 spaces each in the men's and women's systems”; “even
when there is space available, some people can't access it due to issues such as having a
pet or having had past behavioural issues at the shelter that can lead to barred access”; “we

do not have enough housing”; and “we do not have enough beds”.

(xxxxx)  Since the adoption of Councillor Farr’s motion, the eviction against
encampment residents has dramatically increased, with evictions taking place
continuously. Some former encampment residents have gone deeper into hiding to avoid
enforcement, making them more vulnerable and disconnected from supports. Individuals
are now “sleeping rough” without even a tent to protect them from the elements and provide
a basic level of personal security. Some individuals use a patchwork of tarps, blankets and

sheets in a desperate attempt to recreate the protection offered by tents.

Causes of homelessness

(yyyyy) Individuals become homeless for a number of different reasons.
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(zzzzz) A major reason for homelessness is the housing precarity has become an

unfortunate reality in Hamilton.

0] The costs of rental accommodation have increased sharply, and in
some cases has become completely unaffordable.

(i)  ODSP and Ontario Works benefit levels are insufficient, even with

a housing allowance.

(i) Since poverty intersects with, race, indigeneity, and disability,

housing precarity is experienced disproportionately by those groups.
(aaaaaa)  Another cause of homelessness is the breakdown of relationships.

Q) Women may become homeless when fleeing domestic abuse at the

hands of male partners.

(i) Individuals may also become homeless if they are forced to leave

accommodation shared with family or friends.

(bbbbbb)  Some individuals with complex mental health, addiction and/or trauma cannot

function in independent living.

(ccccee)  Chronically homeless individuals may become trapped in a vicious cycle of

homelessness they cannot escape.

Why homeless individuals do not go to shelter

(dddddd) Homeless individuals do not enter shelters for many reasons.

(eeeeee) The demand for shelter spaces often exceeds supply, as the Applicants’
firsthand experiences attest to. Moreover, aggregate supply and demand mask inequalities

in the availability of shelter for different groups:

Q) There is a dramatic undersupply of shelter space for women, which

reflects underfunding that is a product of the hidden nature of
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(i)

(iii)

homelessness for women and a hierarchy of deservingness that

systematically devalues the need of women for shelter.

There is a shortage, and often a complete absence, of shelters which
permit couples to stay together.

Although Hamilton has a shelter for indigenous women fleeing
domestic violence, it does not have a shelter for indigenous men,

couples, youth, or Two Spirit individuals.

(FFFFFF) There are structural barriers in the design of shelters that prevent individuals

from using them:

(i)

(i)

(iii)

Admission to shelters is on a first come, first served basis, without

any prioritization based on need.

Shelters impose a limit to the number of nights that individuals can
stay — they are at best temporary and are never a permanent

accommaodation solution.

The design of the shelter system also discriminates on the basis of
disability.

1) Shelters cannot meet the needs of individuals with complex
mental health, addiction and/or trauma, who therefore

decided not to enter them;

(2) Some disability-related behaviours conflict with shelter
policies. Individuals with substance dependencies can
neither use them while in shelter, nor bring harm reduction

materials into shelters to help them recover from addiction;

3) Individuals have mental health disorders which may trigger
disruptive behaviour in the congregate setting of a shelter;
and
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4) It is physically taxing for some disabled individuals with

mobility issues to enter and leave shelters every day.

(iv)  Shelters do not accommodate Indigenous cultural practices. In
addition, the design of shelters may reinforce intergenerational
trauma and the lack of trust in institutions arising from the systemic

abuse of Indigenous children in residential schools.

(V) Shelters are congregate settings where individuals who have been
victims of assault and theft and are unwilling to enter shelter to face

that risk again.

(vi)  Shelters are congregate settings that create the risk of infectious
disease spread, as became apparent during the COVID-19

pandemic.

(vii)  Shelters do not permit pets, which provide important emotional

support to individuals.

(viii)  Shelters do not permit individuals to keep personal items with them,
beyond their immediate personal effects.

(ix)  Shelter rules afford individuals little or no control over their living
space and micromanage them. For example, shelters impose a strict
curfew. Moreover, these institutional rules can elicit a trauma

response.

(x) Shelters may be situated in remote locations which are hard to reach

on foot.

(gggggg) Finally, there is a risk to women queuing to enter shelters from male sexual

predators who loiter in the vicinity to target victims who are unable to access shelters.
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Why homeless individuals who do not go to shelter erect tents in encampments

(hhhhhh)  Homeless individuals who do not shelter for any of the reasons above may

choose to erect tents in encampments instead of sleeping on the street, for a number of

reasons.

the open:

Encampments give rise to communities that provide individuals with safety:

(i)

(i)

(iii)

(iv)
(v)

They function as mutual aid societies, where residents share food,

blankets, and even huddle together to stay warm in the cold weather.

They provide a buffer that mitigates the risk of rape and sexual

assault, theft and assault for residents from non-residents.

They mitigate the risk of overdosing, because of the presence of

peers.
They provide an emotional support system for residents.

The provide physical support and care for disabled residents.

Encampments provide health benefits to their residents compared to living in

(i)

(i)

(iii)

(iv)

They provide shelter 24 hours a day, 7 days a week. By contrast,

shelters only provide accommodation in the evenings.

They mitigate the risk of hypothermia, by providing protection from

the wind, rain, snow, and cold.

They mitigate the risk of sunburn, heatstroke, and dehydration, by

providing protection against the sun.

They make life less physically taxing for residents because they are

less transient than if they lived in shelters on the street.
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(v)

(vi)

(vii)
(viii)

They enable residents to exert control over substance use — either to

use it, or to avoid them — by enabling them to choose their peer

group.

They promote mental health, by providing a feeling of safety for

individuals who distrust institutions, based on negative experiences.
They provide a sense of community and reduce social isolation.

They enable residents to attend to their wellness beyond basic

survival.

(kkkkkk) Encampments enable their residents to live with greater dignity compared to

living in the open:

(i)

(i)
(i)

(iv)

(v)

(vi)

(vii)
(viii)

They provide a modicum of privacy and solitude, essential for many
basic functions including sleep.

They enable couples to live together in the same tent.

They enable residents to have pets that provide them with emotional

support.

They enable residents to keep personal possessions beyond their

immediate personal effects.

They enable residents to come and go as they please without a

curfew.

They enable residents to plan their lives, because they know where

they will be sleeping at night.
They enable residents to satisfy their desire for autonomy.

They enable residents to build stable relationships with other

residents.
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(e Encampments enable residents to live continuously in a single location, which

enhances their access to:

(i)
(i)

(iii)
(iv)
(V)

(vi)

medical care;

social workers or other system navigators who can help residents
access social programs (e.g. the Ontario Disability Support
Program, Ontario Workers, and public housing), and apply for

government issued identification;
harm reduction supplies and treatment;
medication delivery;

food donations; and

donations of blankets, clothing, and mobile phones.

Harms from encampment eviction

(mmmmmm) Encampment evictions harm residents in many ways.

(nnnnnn)  Evictions deprive former encampments residents of the safety that comes from

the encampment community:

(i)

(i)

(iii)
(iv)
V)

They face additional hurdles to sharing food and blankets and

huddling together to stay warm.

They lose the buffer that mitigates the risk of rape and sexual assault,

theft and assault for residents from non-residents.
They lose the peer group that mitigates the risk of overdosing.
They lose the emotional support system provided by other residents.

Disabled residents lose the physical support and care they receive

from other residents.
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(ooo000) Evictions force former encampment residents to live in the open, which is
harmful to their health:

(i)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

They face a greater risk of hypothermia because they are exposed to

the wind, rain, snow, and cold.

They face a greater risk of sunburn, heatstroke, and dehydration

because they are exposed to the sun.

They face a life that is more physically taxing because their lives are

now transient.

They lose the ability to exert control over substance use, because

they can no longer choose their peer group.

They may suffer worsened mental health because they lose a feeling
of safety.

They lose a sense of community and experience increased social

isolation.

They cannot attend to their wellness beyond basic survival.

(pppppp)  Evictions undermine the dignity of former encampment residents:

(1)
(i)
(iii)

(iv)

(v)

They lose all privacy and the ability to seek solitude.
Couples face greater hurdles in living together in the same tent.

They lose the ability keep personal possessions beyond their

immediate personal effects.

They lose the ability to plan their lives, because they no longer know

where they will be sleeping at night.

They lose the ability to build stable relationships with other

residents.
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(qgqqq) Evictions impede the access of former encampment residents to:

Q) medical care, including the diagnosis and treatment of medical
conditions, and treatment for normal life conditions such as
pregnancy;

(i) social workers or other system navigators;

(iii)  housing supports and connections;

(iv)  harm reduction supplies and treatment;

(V) medication delivery;

(vi)  food donations; and

(vii)  donations of blankets, clothing, and mobile phones.

(rrrrrr) In addition, former encampment residents may move to remote locations to avoid

further evictions, which put them at a greater geographical distance from the services and

supports listed in the previous paragraph.

(ss85SS) The process of eviction harms former encampment residents:
Q) They lose their possessions.
(i) They experience dislocation.
(ilf)  They experience emotions of fear, loss, and grief
(iv)  They may experience the exacerbation of pre-existing mental health
conditions.
(v)  Theymay lose trust in authority in the police, governments and other

public institutions.
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Section 7

(tttttt) Sections 3 (hours of entrance), 12 (encroachment), 17 (camping and lodging)
and 18 (tents and structures) of the Parks By-Law, and section 16(12) of the Streets By-
Law, violate section 7 of the Charter, because they deprive homeless individuals of their
liberty and/or security of the person, in a manner that is not in accordance with the

principles of fundamental justice.
(uuuuuu)  These violations of section 7 cannot be justified under section 1 of the Charter.

(vwwvwv)  The eviction of the Applicants from encampments violated section 7 of the
Charter, because those evictions deprived them of their liberty and/or security of the

person, in a manner that was not in accordance with the principles of fundamental justice.

(wwwwww)  These violations of section 7 cannot be justified under section 1 of the
Charter.

(xxxxxx)  The interpretation of section 7 of the Charter must comply with Canada’s
international legal obligations under the International Covenant of Economic, Social and

Cultural Rights, including (but not limited to) Article 11(1), the right to adequate housing.
Section 15

(yyyyyy) Sections 3 (hours of entrance), 12 (encroachment), 17 (camping and lodging)
and 18 (tents and structures) of the Parks By-Law, and section 16(12) of the Streets By-
Law, violate section 15 of the Charter, because they discriminate on the basis of race and/or
indigeneity, sex, disability, and marital status, either separately or in combination (i.e.,

intersectional discrimination).

(zzzzzz) These violations of section 15 cannot be justified under section 1 of the
Charter.

(aaaaaaa) The eviction of the Applicants from encampments violated section 15 of the

Charter, because those evictions discriminated against them on the basis of race and/or
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indigeneity, sex, disability, and marital status, either separately or in combination (i.e.,

intersectional discrimination).

(bbbbbbb) These violations of section 15 cannot be justified under section 1 of the
Charter.

(ccceeee)  The interpretation of section 15 of the Charter must comply with Canada’s
international legal obligations under the International Covenant of Economic, Social and

Cultural Rights, including (but not limited to) Article 11(1), the right to adequate housing.

3. The Applicant relies on the following legal instruments:

(a) The Canadian Charter of Rights and Freedoms.

(b) The Constitution Act, 1982.

(c) International Covenant on Economic, Social and Cultural Rights.

(d) City of Hamilton By-Law No. 01-129 01-219 (“Parks By-Law”).

(e) City of Hamilton By-Law No. 86-077 as amended by By-Law No. 97-162

(“Streets By-Law”).

U] City of Hamilton By-Law No. 11-285 (“Noise Control By-Law”).
(9) City of Hamilton By-Law No. 20-077 (“Public Nuisance By-Law").
(h) Such further and other grounds as counsel may advise and this Honourable

Court may permit.

4. The following documentary evidence will be used at the hearing of the
Application:

@) Affidavit of Kirsten Heegsma.

(b) Affidavit of Darrin Marchand.
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(© Affidavit of Gord Smyth.

(d) Affidavit of Mario Muscato.

(e) Affidavit of Shawn Arnold.

g Ficavit of Christi lorey.

1 Ficavit of I k.and | .

Q) Affidavit of Cassandra Jordan.
() Affidavit of Julia Lauzon.

(K) Affidavit of Ammy Lewis.

() Affidavit of Ashley Macdonald.
(m) Affidavit of Corey Monahan.
(n) Affidavit of Misty Marshall.
(o) Affidavit of Sherri Ogden.

(p) Affidavit of Jahmal Pierre.

(a) Affidavit of Linsley Greaves.
(s) Affidavit of Audrey Davis.

) Affidavit of Leilani Farha.

(v) Affidavit of Stephen Gaetz.
(V) Affidavit of Kate Hayman.
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(w) Affidavit of Stephen Hwang.

x) Affidavit of Ameil Joseph.

(y) Affidavit of Olivia Mancini.

(aa) Affidavit of Andrea Sereda.

(bb) Affidavit of Kaitlin Schwan.

(cc) Affidavit of Medora Uppal.

(ee) Such further and other evidence as counsel may advise and this Honourable

Court may permit.

June 15, 2022

HAMILTON COMMUNITY LEGAL
CLINIC

100 Main Street E., Ste. 203

Hamilton, ON L8N 3W4

Sharon Crowe (LSO# 47108R)
Stephanie Cox (LSO# 65464F)

Tel: 905-527-4572

Fax: (905) 523-7282

Email; crowes@]lao.on.ca & coxst@lao.on.ca

choudhry.law
Sujit Choudhry (LSO# 45011E)
Tel: (416) 436- 3679

Email; suj@choudhry.law

ROSS AND MCBRIDE LLP
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This By-law is a consolidated version and includes amendments made by the amending by-
laws listed on the following page. This consolidation is prepared for purposes of
convenience only and is not the official or legal version of the By-law. For accurate
reference to the By-law, certified copies should be obtained through the City Clerk’s Office.

Consolidation Update: June 15, 2022

CITY OF HAMILTON

By-law No. 01-219

A By-law To Manage and Regulate Municipal Parks

OFFICE CONSOLIDATION
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A By-law To Manage and Regulate Municipal Parks
Consolidation By-law No. 01-219

Incorporatind amendments m

By-Law No:

03-209

05-099

08-065

09-179

Effective Date:

July 23, 2003

April 27, 2005

March 26, 2008

August 13, 2009

Amend Section 1 (i) Director definition
Amend Section 1 (r)

Amend Section 51

Amend Section 53 to add 53 (6)

Delete subsections (j) and (k) of Section 1 and add
definition for “General Manager” and “Leash Free Park”
Amend Section 3

Amend Section 6

Amend Section 8, subsections (a), (b), (c), (d), (e) and (f)
Amend Section 9, subsection (d)

Amend Section 10

Amend Section 12

Amend Section 13

Amend Section 14

Amend Section 15

Amend Section 29

Amend Section 32, subsections (2) and (8)
Amend Section 33, subsection (1)

Amend Section 35

Amend Section 40, subsection (3) and (4)

Amend Section 41, subsection (2)

Amend Section 43, subsection (b) and (d)

Amend Section 44, subsection (2) and (3)

Amend Section 45

Amend Section 48

Amend Section 52, subsection (2)(b)

Amend Section 56

Amend Schedule B

Amend Schedule C

Update to provide for Operation of Segway Personal
Transporters in Municipal Parks

Amend Section 1, definition “persons with disabilities” and
“disabled person”

Amend Section 30, subsection (2)

Add to Section 1 (i) Filming event definition
Amend Section 46

Amend Section 56

Delete Schedule “B”
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20-169

20-271

22-118

August 21, 2020

December 16, 2020

May 25, 2022

A4399

Update to City of Hamilton By-law No. 01-219, being a By-
law to Manage and Regulate Municipal Parks, and
Administrative Penalty By-law No. 17-225 to create Special
Enforcement Areas Ward: 13

Add Section 32 subsections (13), (14), (15), (16), (17) and
(18)

Add to Section 56, Schedule “D” — Special Enforcement
Areas

Add Schedule D, “Schedule “D” — Special Enforcement
Areas

Update to explicitly prohibit electric kick-scooters (“E-
Scooters”) in Hamilton parks except in designated areas
and to provide regulations for their permitted use and to
Amend By-law No. 17-225, Being a By-law to Establish a
System of Administrative Penalties, Table 12 — By-law No.
01-219 To Manage and Regulate Municipal Parks Ward:
City Wide

Add to Section 1, definition for “E-Scooter:

Amend definition for “motorized recreational vehicle”
Amend Section 30 (2)

Add Section 34.1 “E-Scooters”

Amend Section 13
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City of Hamilton BY-LAW NO. 01-219

TO MANAGE AND REGULATE MUNICIPAL PARKS

WHEREAS Section 191(1) of the Municipal Act, R.S.0. 1990, Chapter M.45, as
amended, provides that the council of every corporation may pass by-laws for acquiring
land for the purposes of the corporation and for erecting and repairing buildings thereon
and for making additions to or alterations of such buildings;

AND WHEREAS Section 191(6) of the Municipal Act provides that the council of
every corporation may pass by-laws providing for the use by the public of lands of which
the corporation is the owner and for the regulation of such use and the protection of such
lands;

AND WHEREAS the City of Hamilton may exercise all or any of the powers that
are conferred on Boards of Park Management by the Public Parks Act, R.S.0. 1990,
Chapter P.46, as amended, pursuant to Section 207, paragraph 52 of the Municipal Act;

AND WHEREAS Section 207(42) of the Municipal Act, provides for the prohibition
of vehicles from sidewalks, pathways or footpaths in Parks;

AND WHEREAS the City of Hamilton Act, 1999, S.0O. 1999 Chapter 14, Schedule
C did incorporate, as of January 1st, 2001, the municipality "City of Hamilton";

AND WHEREAS the City of Hamilton is the successor to the following former area
municipalities, namely: The Corporation of the Town of Ancaster; The Corporation of the
Town of Dundas; The Corporation of the Town of Flamborough; The Corporation of the
Township of Glanbrook; The Corporation of the City of Hamilton; and the Corporation of
the City of Stoney Creek; all hereinafter referred to as the "former area municipalities";

AND WHEREAS the City of Hamilton Act, 1999, provides that the By-laws of the
former area municipalities continue in force and effect in the City of Hamilton until
subsequently amended or repealed by the Council of the City of Hamilton;

AND WHEREAS the Council of the City of Hamilton deems it expedient to enact a
single by-law to provide for the maintenance, operation, management and regulation of
Municipal Parks, in place of by-laws of the former area municipalities;
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NOW THEREFORE the Council of the Corporation of the City of Hamilton enacts
as follows:

PART | - DEFINITIONS AND APPLICATION
Definitions
1. In This By-law,
(@)  "Authorized Emergency Vehicle" means:

(i) any vehicle owned or operated by the City of Hamilton while the
operator is engaged in the performance of his or her duties;

(i) any vehicle owned or operated by a Police Service, a Fire
Department or a Ministry of the Province;

(i)  any vehicle owned or operated by an ambulance service, a mortuary
or a funeral home while the operator is engaged in the performance
of his or her duties;

(iv)  any vehicle owned or operated by a public utility including but not
limited to vehicles owned or operated by Canada Post, a telephone
company, a natural gas utility, a hydro electric power provider, and
any other public utility, telegraph or telecommunications company,
provided that such vehicles are each clearly identified by a crest or
other marking and provided the operator is actively engaged in the
provision of the services offered by the utility;

(v) any service vehicle owned or operated by an accredited road side
service agency or automobile club or a licensed towing agency while
the operator is providing a towing or other emergency roadside
service.

(b)  "authorized sign" means any sign, notice, or other device placed or erected
in or upon a Park under the authority of this By-law;

(c) "bicycle" includes a tricycle, a unicycle and a bicycle to which a trailer device
designed for the purpose of conveying children is attached, but doesnot
include a motor assisted bicycle;

(d)  "City" means the City of Hamilton;

(e)  "control" includes care and custody;

() "Council" means the council of the Corporation of the City of Hamilton;
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"commercial motor vehicle" means a Motor Vehicle having attached to it a
truck or delivery body or unit;

"designated area" means any area defined, set aside or constructed for a
specific use which may include posted conditions;

“filming event" means filming, videotaping, photography or any other form of
visual recording for a feature film, television film, television program,
documentary, commercial, music video, educational film or other purpose
outside a studio or film laboratory, but does not include street interviews,
newscasts, press conferences or visual recordings for personal purposes only;

"Director" means the Director or Acting Director of Operations and
Maintenance for the City and includes his designate and successor or the
Director or Acting Director of any other City project on lands referred to in
ss. 1 (r) of City of Hamilton By-Law No. 01-219 as amended,;

“E-Scooter’ means a vehicle that has,

(a) two wheels placed along the same longitudinal axis, one placed at the
frontof the e-scooter and one at the rear,

(b) a platform for standing between the two wheels,

(c) a steering handlebar that acts directly on the steerable wheel, and

(d) an electric motor not exceeding 500 watts that provides a maximum
speedof 24 kilometres per hour;

"General Manager" means the General Manager of the Public Works
Department for the City of Hamilton and includes his or her designate or
designates and successor;

“Leash Free Park means a park, or a designated area within a park, or a
public open space set aside as an area where dogs are not required to be
leashed or otherwise restrained;

"motor vehicle" means a snowmobile, go-cart, trail bike, mini bike, all-terrain
vehicle, or similar vehicle, or E-Scooter, or similar vehicle, propelled or
driven by an internal combustion engine, battery, or other form ofpower,
other than muscular power;

"motorized recreational vehicle" means a snowmobile, go-cart, trail bike,
mini bike, all-terrain vehicle, or similar vehicle, propelled or driven by an
internal combustion engine;

"organized sport or activity" means a sport, game or activity pre-planned by
a group or organization whether or not formally constituted and whether or
not the players or members wear uniforms;
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"permit" means any written authorization of Council, a committee
established by Council, or the General Manager or the Director where such
authority has been delegated by Council;

"post" or "posted" refers to the erection or presence of permissive,
regulatory, restrictive, warning, or prohibitive signs;

"posted area" means an area where such signs are erected;

"park" means any land, and land covered by water and all portions thereof
owned by or made available by lease, agreement, or otherwise to the City,
that is or hereafter may be established, dedicated, set apart or made
available for use as a public open space or golf course, and that has been
or hereafter may be placed under the jurisdiction of the Director including
any and all buildings, structures, facilities, erections, and improvements
located in or on such land, save and except where such land is governed
by other by-laws of the City. For greater certainty, the provisions of By-Law
No. 01-219, as amended, shall be deemed to apply to all open space lands,
including road allowances shown on a registered plan of subdivision,
required for the Red Hill Valley Project, until such time as the City declares
otherwise.

"persons with disabilities" and "disabled person" includes any person who is
blind, or a person who has any degree of physical disability, which requires
the physical reliance upon a wheelchair, crutches, braces, canes, or other
similar remedial appliance or device, or who are authorized users of
Segway Personal Transporters, or requires the reliance upon an animal
trained to provide guidance or other form of assistance;

"public parking area" or "parking space" means any area of the Park which
has been set aside and designated by the City for the parking of vehicles
and where there is an authorized sign indicating said designation or
otherwise regulating said parking;

"residence" means a place that is actually occupied or used as a residential
building;

"roadway" means that part of a Park that is set aside and improved for the
use of vehicular traffic;

"vehicle" includes a Motor Vehicle as defined under the Highway Traffic Act,
and includes any bicycle, carriage, wagon, sleigh or other vehicle or
conveyance of every description, whatever the mode of power, but excludes
a wheelchair or similar device, powered or otherwise, used by an individual
due to disability, baby carriage or cart, child's wagon, child's stroller, child's
sleigh or other conveyance of a like nature;

"watercraft" means any device for conveyance in or on water and includes

but is not limited to powerboats, rowboats, sailboats, sailboards, cano%j_l9
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kayaks, or dinghies.

In this By-law, whenever a word imparts the masculine gender it is deemed
to include the feminine gender.

In this By-law, the singular sense is deemed to be inclusive and
interchangeable with the plural sense.

This By-law is subject to the provisions of any by-law of the City regulating
the control of dogs or other animals.

PART Il - USE OF FACILITIES

Hours of Entrance

(1)

No person shall enter into or be in any park, except during the times the
park is open to the public or during such times as otherwise expressly
authorized by permit.

A park shall only be open to the public:

(@) where there is displayed at, within or adjacent to a park a posted
sign or notice as to the times such park is open to the public, during
the times so indicated on such sign or notice;or

(b) in the absence of a posted sign or notice as referred to in
subsection3(2)(a), a park shall only be open to the public each day
from six o’clock in the forenoon (6:00 a.m.) until eleven o’clock in
the afternoon (11:00 p.m.).

Restricted Areas

While in a park, no person shall enter into areas posted to prohibit or restrict
admission of the public.

Conduct

While in a park, no person shall:

(@)

(b)

()

indulge in any riotous, violent, threatening, or illegal conduct or use profane
or abusive language;

cast, throw, or in any way propel any object in such a manner as may or
does endanger or cause injury or damage to any person or property;

spy, accost, frighten, annoy or otherwise disturb other persons; or

create a nuisance or in any way interfere with the peaceful enjoyment of the
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park by other persons
Firearms and Weapons

While in a park, no person shall be in possession of or use any firearm, air gun,
bow and arrow, axe or offensive weapon of any kind unless expressly authorized
by permit, provided that this prohibition shall not apply to a Police Officer, an
employee of the City, or such other persons as are providing contractual services
to the City requiring the use of such weapons, while engaged in the performance
of their duties.

Fireworks

While in a park, no person shall ignite, discharge or set off any firecrackers,
rockets, or other fireworks except as a fireworks display authorized by permit. For
the purpose of this section, "“fireworks" includes any explosive, flammable,
combustible or incendiary device or material.

Injury and Damage

No person shall, in any park, unless expressly authorized by permit:

(@)  climb or descend any natural formation, including but not limited toa cliff,
precipice, rock face, overhang, or gorge, or any building,structure or
equipment, unless such equipment or structure is specifically created,
designed or erected for the purpose of climbing;

(b)  break, injure, deface, move or remove the whole or any part of anyflowers,
plant material, trees or other vegetation or any building, structure,
equipment or other property of the City;

(c) move, remove, excavate, disturb, alter, damage, or cause the
deterioration or erosion of, the whole or any part of rocks, boulders, rock
faces, soil, sand, wood, or like substance, or any other property or thing;

(d) in any manner, disturb ground which is under repair, prepared for
planting, has been newly seeded or sodded, or is in an area posted to
that effect;

(e) conduct archaeological research, or remove any relic, artifact or natural
object;

) drive, park or walk in any area posted to prohibit same.
Waste and Pollution

No person shall in any park:
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(@)  subject to (b) and (c) herein, dispose of or dump garbage, litter, tree
trimmings, refuse or any other matter or thing, except that which is
generated through the normal use of the park, and shall only deposit same
in receptacles provided for such purpose;

(b)  dispose of or dump garden refuse except in a designated area therefore;

(c) unless authorized by permit, dump or deposit snow, fill, soil, building or
construction materials;

(d)  dispose of, cause the release of, dump, drain or discharge any material
or substance, whether solid or liquid and whether toxic, hazardous (as
defined by the Environmental Acf, R.S.0. 1990, as amended) or
otherwise, on or into any soil or the waters ofany pool, pond, lake, stream,
fountain or watercourse, regardless ofthe place of origin and the means of
transmission or transportation ofsaid material or substance, unless expressly
authorized by permit;

(e) release any balloons, except in accordance with Schedule "A".

Protection of Wildlife

While in any park, unless expressly authorized by permit, no person shall:

(@) subject to the provisions of Section 22, kill, attempt to kill, maim,injure,
trap, remove or disturb any animal, bird, waterfowl, worm, orother wildlife;

or
(b)  touch, disturb, injure or remove any nest, or any egg therefrom;

unless authorized in writing by the Director.
Animal and Fish Displays
While in any park, no person shall:

(@) feed or attempt to feed any wild bird or fish or any bird or fish owned by or
under the control of the City unless posted otherwise;

(b)  throw, deposit, place or attempt to throw, material of any kind whatsoever in
any area where birds or fish are kept for public display; or

(c) kill, attempt to kill, maim or in any way injure or molest any bird, waterfowl or
fish that is kept for public display.

Encroachment

(a) Unless expressly authorized by permit, no person shall encroach upon or
take possession of any park, or any part or area within a park, by any means
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whatsoever, including but not limited to the placing, construction, installation
or maintenance of any fence, structure or other thing, the dumping or
storage of any materials, or by planting any plant or otherwise cultivating,
grooming or landscaping any part of the grounds thereof;

(b)  Where the Director determines that an encroachment upon a part or area
of a park will be reasonable in the circumstances and will not be detrimental
to the interests of the City, the Director may authorize by permit an
encroachment upon a part or area of a park, upon such terms and
conditions as the Director may deem appropriate in the circumstances, and
may take or require to be taken such measures or actions as the Director
deems reasonable to ensure that any authorized encroachments are and
continue to be satisfactory to the City;

(c) The Director is authorized to remove or cause to be removed, and to
dispose of or cause to be disposed of, any unauthorized or no longer
authorized encroachment from any park by any means and in any manner
whatsoever, as the Director may, in the exercise of an absolute discretion,
deem appropriate in the circumstances, including but not limited to the
issuance of an order to remove an encroachment against the person or
persons responsible for the encroachment.

(d) No person, responsible for an authorized encroachment, shall fail to comply
with the terms and conditions of the permit authorizing such encroachment

(e) No person responsible for an encroachment shall fail to remove an
encroachment, when directed or ordered by the Director, where such
encroachment is not authorized or no longer authorized by permit.

(f) In the event that a person or persons, against whom an order to remove an
encroachment from a park has been made or issued by the Director, fails
to comply with said order within the time indicated on the order, the Director
may cause the encroachment to be removed and disposed of, all at the
expense of such person or persons and the amount of such expense may
be recovered by the City by action or may be added by the City Clerk to the
collector's roll against any lands within the City of Hamilton owned by such
person or persons and collected in a like manner as municipal taxes.

Alcohol and Gambling
While in a park:

(1) No person shall be in possession of, consume, serve or sell alcoholic
beverages unless authorized by a permit issued by the City and with the
approval of the Liquor Licence Board of Ontario.

(2) Any person who serves or sells alcoholic beverages in a park pursuant to a
permit issued by the City, shall obtain sufficient insurance to conform with
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current Council policy respecting liability insurance, and naming the City as
an insured party and shall comply with all other terms and conditions of the
permit.

(3) No person shall play or bet at or against any game conducted, dealt or carried
on with cards, dice or other devices for money, chips, shells, credit or other
thing representative or value, or maintain or inhabit any gambling table or
other instrument of gambling or gaming; unless otherwise authorized by the
Director.

Campfires and Barbecues

While in any park, unless expressly authorized by permit or in a permittedarea
designated by posted signs, no personshall;

(a) light, build or stoke an open fire or bonfire or move, alter, or expand
authorized fire pit locations;

(b) use any solid, liquid or gas fuelled portable barbecue, and, under no
circumstances shall the fuel tank, cylinder or container for use with aliquid or
gas fuelled barbecue exceed twenty (20) pounds capacity;

(c) use fuel other than charcoal or briquettes in any stationary barbeque; or,

(d) leave a barbecue or fire unattended without first extinguishing the barbecue
or fire and ensuring that any remaining embers, coals,ashes or other
residue, are fully extinguished and cold.

Organized Gatherings, Picnics, and Group Photography

Unless expressly authorized by permit, no person while in any park shall:

(a) hold a picnic, public meeting, or other organized gathering or eventof more
than twenty persons; or

(b) interfere with a picnic, organized gathering or event authorized by permit;
or

(c) engage in group photography involving more than ten persons.
Amplifiers and Loud Speakers

Unless authorized by permit, no person shall operate loud speakers or amplifying
equipment in any park, provided that this shall not prohibit the use of a portable
radio, tape player or compact disk player, in a manner which does not disturb any
other person or otherwise interfere with any other person's enjoyment of the park.

Camping and Lodging

Unless authorized by permit, no person shall dwell, camp or lodge in any park.
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Tents and Structures

Unless authorized by permit, no person shall place, install or erect any temporary
or permanent tent or structure in any park.

Bathing, Swimming and Sun Bathing
No person shall in any park:

(@)
(b)

(c)

(d)

enter any public swimming pool, except at times designated for swimming;

in, or adjacent to, any swimming pool, fail to abide by posted signs or fail to
obey the instructions of any lifeguard or other authorized person;

swim, bathe or wade in any fountain, pond, water course, lake or stream,
except in a designated swimming, wading or bathing area;

utilize facilities without being properly attired, including appropriate
swimwear or beach clothing;

dress or undress adjacent to any swimming wading or bathing area except
in facilities provided for such purpose; or,

bring into any swimming, wading or bathing area and the waters attendant
thereto any underwater spear or shooting device or any other weapon.

Use of Wash and Change Rooms

(1)

No person shall enter any washroom, change-room, bathhouse or bathing
station, or portion thereof, in any park, set apart for the opposite sex
provided that this shall not apply to children who are 12 years of age or
younger and who are, at that time, under the care of a parent or guardian.

No person shall loiter in any washroom, change-room, bathhouse or
bathing station, in any park, or conduct themselves in such a manner as to
be objectionable to another person using, or in the vicinity of, said
washroom, change-room, bathhouse or bathing station.

PART IIl - GAMES AND SPORTS

Sports or Activities

(1)

While in any park, no person shall:

(@) arrange or engage in an organized sport or activity, unless
authorized by permit; or

13
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(b) interfere with an organized sport or activity authorized by permit.

In addition to the prohibitions set out in subsection (1), while in any park, no
person shall utilize a designated area without a permit where same is
posted to prohibit or restrict such use.

No person shall, while in a park, take part in any game, sport or activity
except within an area specifically set aside for that game, sport or activity.

Fishing

(1)
(2)

@)

No person shall fish in an area posted to prohibit same, in any park.

No person shall fish in any park except in compliance with the Fish and
Wildlife Conservation Act 1997, S.0. 1997, c.41, as amended, and the
Fisheries Act, Chapter F-14, as amended.

No person shall fish in any park for commercial purposes.

Golfing

(1)

(@)

While in any park, no person shall play or practise golf or strike a golf ball,
except on a golf course or in a designated area.

On any golf course located in a park, no person shall:
(a) play or practise golf unless registered on that day as a player;

(b) hunt for or pick up any lost, misplaced, or abandoned golf balls
provided that nothing herein shall prevent a person registered as a
player or such player's caddy from retrieving or attempting to retrieve
golf balls lost by such registered player; or,

(c) during the period from the opening of the course to the closing of the
course, enter upon the playing area thereof unless registered on that
day as a player or accompanying such player as a caddy.

Model Aircraft and Rockets

While in any park, no person shall operate any powered models of aircraft, rockets,
watercraft or any ground vehicle unless authorized by permit.

Aircraft

Unless authorized by permit, no person shall tether, launch or land any fixed wing
aircraft, helicopter, hot air balloon, hang glider, ultra light aircraft or similar

14
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conveyance in any park.
Skating
On any natural or artificial ice surface located in any park, no person shall:

(@) use speed skates unless authorized by permit or in a posted area in
accordance with the posted conditions;

(b)  skate or act in such a manner as to interfere with and/or endanger any
other person using the surface; or

(c) use a stick of any kind except in accordance with posted conditions.

Skiing, Tobogganing and Sledding

(1) No person shall downhill ski, toboggan, snowboard, skibob or sled in any
area park unless otherwise posted to allow same.

(2) No person shall cross country ski in any area park that has been posted to
prohibit same.

Roller Skates and Skateboards
(1)  While in any park, no person shall:

(@) operate or utilize skate boards, traditional roller skates, in-line or
linear skates, scooters or like conveyances where signs are posted
to prohibit or otherwise restrict the use of same; or,

(b)  obstruct, inconvenience or endanger other users of the park while
operating or utilizing skate boards, traditional roller skates or in-line
or linear skates, scooters or like conveyances.

(2)  While in a park, no person shall fail to give way to the right while operating
or utilizing a skate board, traditional roller skates, in-line or linear skates, a
scooter or a like conveyances on any trail, path or roadway.

(3) While in a park, no person while operating or utilizing a skate board,
traditional roller skates, in-line or linear skates, a scooter or a like
conveyance shall fail to yield the right of way to any other person or persons
travelling on foot.

4) While in a park, no person while operating or utilizing a skate board,
traditional roller skates, in-line or linear skates, a scooter or a like
conveyance shall fail give an audible warning when overtaking and passing
any other person.
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() While in a park, no person while travelling together with another person or
persons, at any time, whether on foot or otherwise, may do so in such a
manner as to occupy more than 50% of the width of any path or trail.

(6)  While in a park, no child of 16 years of age or less shall fail to wear a proper
Canadian Standards Association approved bicycle helmet while riding a
bicycle.

(7)  While in a park, no person having a child of 16 years of age or less under
their care shall allow said child to ride a bicycle except when wearing a
proper Canadian Standards Association approved bicycle helmet.

(8)  While in a park, no child of 16 years of age or less shall fail to wear a proper
Canadian Standards Association approved helmet while riding on or using
rollerskates, in-line skates, scooters, skate boards or like conveyances.

(9)  While in a park, no person having a child of 16 years of age or less under
their care shall allow said child to ride on or use rollerskates, in-line skates,
scooters, skate boards or like conveyances except when wearing a proper
Canadian Standards Association approved helmet.

Tennis

No person shall enter, walk, or play upon or otherwise use any area or part thereof
in any park, designated for the purpose of playing tennis, or any area enclosed as
a tennis court or tennis courts, except in accordance with the posted rules and
regulations, unless otherwise expressly authorized by permit.

PART IV - VEHICLES

Roadway

(1) The Council or, where such authority has been designated, the Director or a
Committee established by Council, is authorized to establish appropriate
regulations to manage and control the use of the park roadways.

(2) Unless authorized by permit, and except as provided in section 34 with respect
to bicycles or as provided in section 34.1 with respect to E-Scooters, no
person shall while in any park, drive, operate, pull or ride any vehicle except
on aroadway or public parking area.

(3) For the purposes of this section, "authorized users of Segway Personal
Transporters" means a member of the Hamilton Police Service for the
purpose of law enforcement, or a person who is 14 years old or older
whose mobility is limited by one or more disabilities, conditions or
functional impairments who operates the Segway in compliance with
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Ontario Regulation 488/06.

4) For the purposes of this section a Segway Personal Transporter is a
device manufactured by Segway Inc. and called a Segway Personal
Transporter or a Segway Human Transporter, which device has not been
modified after its manufacture other than by the addition of a basket,
bag, bell, horn or lamp or other accessory customarily attached to a
bicycle, and which addition does not increase the speed capability of the
device.

Signs
31. (1)  There may be erected one or more of the following signs in a Park:

(@)  Signs displaying the symbol for "No Parking" as specified under the
Highway Traffic Act.

(b)  Signs displaying the word "Yield", or a symbol in lieu thereof,
specified under the Highway Traffic Act.

(c) Signs displaying the word "Stop", or a symbol in lieu thereof,
specified under regulations to the Highway Traffic Act.

(d)  Signs displaying the maximum speed limit, specified
underregulations to the Highway Traffic Act.

(e)  Signs displaying the symbol for "No "U" Turns", specified under
regulations to the Highway Traffic Act.

(f) Signs indicating "one-way traffic", specified under regulations to the
Highway Traffic Act.

(g)  Signs indicating lane use designated, specified under regulations to
the Highway Traffic Act.

(h)  Signs prohibiting entry by vehicles or persons.

(i) Signs indicating that a roadway or drive is closed to vehicular traffic
or to a particular class of vehicular traffic.

() Signs indicating a public parking area.
(k) Signs indicating a time limit for parking.
(h Signs indicating service roads.

(2) The signs referred to in subsection 1 may contain,
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(a) an exception or exceptions relating to an activity permitted in a
particular area;

(b) additional information relating to the regulation of traffic or parking.
Parking
No person shall in any park:
(1) Park or leave any vehicle except in a designated area for parking;

(2) Park or leave a vehicle, except during the times the park is open to the
public, as defined in Section 3 of By-Law 01-219 as amended herein, or in
a designated area allowing for such overnight parking, or during such times
otherwise expressly authorized by permit, provided that such authorization
is clearly displayed in the driver’s side front windshield of the vehicle in such
a manner as to be readable from the exterior of the vehicle:

(3) Park a vehicle in a designated area for parking, except in a proper parking
space and in accordance with markings and posted conditions;

4) Park a vehicle in any area or parking space where signs have been erected
to prohibit parking;

() Stop a vehicle in any area or parking space where signs have been erected
to prohibit stopping;

(6) Park or stop a vehicle in any area or parking space where signs have been
erected to reserve the area or space for use by specific persons or vehicles;

(7) Park a vehicle in a parking space reserved for persons with disabilities,
unless a disabled person parking permit, issued in accordance with the
provisions of the Highway Traffic Act, as amended, is properly displayed on
or in the vehicle;

(8) Park or stop a vehicle in any area or parking space except while actively
using the park, or unless expressly authorized by permit, provided that such
authorization is clearly displayed in the driver's side front windshield of the
vehicle in such a manner as to be readable from the exterior of the vehicle;

9) Park or stop a vehicle in such a manner as to interfere with the use of any
other area or parking space;

(10) Park or allow any vehicle to stand unattended, unless it is secured in such a
manner as to prevent its operation by any person not so authorized by the
owner of the vehicle.

(11) Park a vehicle for a period of time longer than the posted time limit, if any,
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unless expressly authorized by permit, provided that such authorization is
clearly displayed in the driver's side front windshield of the vehicle in such
a manner as to be readable from the exterior of the vehicle.

(12) Park or stop a vehicle, or allow a vehicle to stand, contrary to the
instructions of a Police Officer, a Municipal Law Enforcement Officer, or an
employee of the City.

(13) No person shall park or stop a vehicle in contravention of Section 32(3),
Section 32(4) or Section 32(5) of this By-law within a Special Enforcement
Area.

(14) For the purposes of subsection (13), “Special Enforcement Area” means an
area set out on Schedule D-1.

(15) Schedule D-1 describes the following:

(a) in column one thereof, the name of the roadway or part of the roadway

included within the Special Enforcement Area;

(b) in column two thereof, the side of the roadway, by compass direction,

where the Special Enforcement Area regulation applies;

(c) in column three thereof, the point upon the subject roadway where the
Special Enforcement Area regulation commences and the point where

the regulation terminates;

(d) in column four thereof, those periods during which the Special

Enforcement Area regulation is in force and effect.

(16) No person shall park or stop a vehicle in contravention of Section 32(8)of
this By-law within a Special Enforcement Area.

(17)  For the purposes of subsection (16), “Special Enforcement Area” meansan
area set out on Schedule D-2.

(18) Schedule D-2 describes the following:

(a) in column one thereof, the name of the Park or part of the Park included

within the Special Enforcement Area;

(b) in column two thereof, the location where the Special Enforcement Area
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regulation commences and the point where the regulation terminates;

(c) in column three thereof, those periods during which the Special Enforcement

Area regulation is in force and effect.

33.  No person shall make use of any roadway or parking lot in any park for:
(1)  washing, cleaning, servicing, maintaining or, except in the event of an
emergency, the repair of any vehicle, unless expressly authorized by
permit.

(2) instructing, teaching or coaching any person in the driving of a motor
vehicle.

Bicycles
34.  While in a park, no person shall:

(1) Ride, operate or be in possession of any bicycle where signs are posted to
prohibit same;

(2) Obstruct, inconvenience or endanger other users of the park while riding or
operating a bicycle;

(3) Subject to Section 37, fail to comply with all rules of the road normally in
force and effect on a highway;

4) Ride abreast of more than one other cyclist;

(5) Operate a bicycle which is not equipped with a bell or horn;

(6) Operate a bicycle after dark which is not equipped with a front white light
and a rear red light;

(7) Fail to activate the required bicycle lighting when operating a bicycle after
dark;

(8) Ride or operate a bicycle in any area not set aside for that purpose, or ride
a bicycle in an area set aside for any other purpose; or,

9) Fail to maintain proper control of the bicycle at all times.
E-Scooters

34.1
(1)  No person shall ride an E-Scooter in a park, unless in a designatedarea
where City signs are posted to permit same.
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(2) No person shall operate, or cause to be operated, or use an E- Scooter in a
park, or part thereof, where cycling, skateboarding orrollerblading is prohibited.

(3)  No person shall ride or push an E-Scooter in a park abreast ofanother E-
Scooter or bicycle.

4) No person riding an E-Scooter in a park shall carry any packageor article or
act in such a way as to prevent that person from maintaining one hand on
the handlebars at all times, including while signaling for a turn or stop and
in any case, no person shall fail to maintain control of an E-Scooter.

(5)  No person shall cause an obstruction to pedestrian and/or vehicular traffic
by parking an E-Scooter in a path or trail.

(6)  No person under the age of 16 years shall operate an E-Scooter.

(7)  Every person under the age of 18 years old shall wear a helmetthat complies
with the Highway Traffic Act when operating an E-Scooter.

(8)  No person operating an E-Scooter shall carry any other personthereon.

(9)  No person operating an E-Scooter shall tow another person, vehicle or
device.

(10) No person operating an E-Scooter shall attach themselves to another E-
Scooter, vehicle or device for the purpose of being drawn or towed.

(11) No person operating an E-Scooter shall operate it in any positionother than
while standing at all times.

(12) The operator of an E-Scooter shall keep a safe distance from pedestrians
and other users of the roadway, shoulder, bicycle lane, trail, path, walkway,
or multi-use pathway trail at all timesand shall give way to a pedestrian or
bicycle by slowing or stopping, as necessary, where there is sufficient space
for the pedestrian or bicycle and the E-Scooter to pass.

(13) No person shall operate an E-Scooter on a trail, or in a park, ormulti-use
pathway at a speed that is markedly greater than the speed of the
pedestrians who are proximate to the E-Scooter.

(14) Every owner or operator of an E-Scooter shall ensure that the E-Scooter is
equipped with a bell or horn, which shall be kept ingood order and sounded
whenever it is reasonably necessary to notify cyclists, pedestrians or others
of its approach.

(15) When operated at any time from one-half hour before sunset toone-half hour
after sunrise and at any other time when, due to insufficient light or
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unfavourable atmospheric conditions,persons and vehicles are not clearly
discernible at a distance of150 metres or less, every operator of an E-
Scooter shall carry a lighted lamp displaying a white or amber light at the
front anda lighted lamp displaying a red light at the rear. The lamps maybe
attached to the E-Scooter or may be carried or worn by the operator on his
or her person.

(16) No person shall operate or use an E-Scooter in such a mannerthat it may
harm, injure or damage, either directly or indirectly, any person or property.

Motorized Recreational Vehicles

No person shall ride, drive, park or be in possession or control of a motorized

recreational vehicle in any park except in a designated area or when expressly

authorized by permit.

Trucks and Commercial Vehicles

No person shall drive, operate, pull or ride in any park:

(@) any heavy machinery or equipment of any description and whatever the
mode of power; or

(b)  anytruck, trailer, or bus whatsoever except a vehicle that is,
(i) being used for the purpose of making a delivery to a point within the
limits of the park, while it is proceeding to or from such point of

delivery, or

(i) operated for personal, recreational or non-commercial use and
provided authorization or a permit has been issued by the Director.

Speed

Unless authorized by permit, while in any park, no person shall operate:

(@) any vehicle on a roadway at a speed in excess of the posted limit; or

(b) a bicycle other than on a roadway at a speed which endangers or is liable to
endanger any other person using the park, or which causes another person

using the park to experience a reasonable apprehension that they are at
risk of injury or harm.

One-way Traffic

No person shall drive a vehicle on a one-way roadway in a direction opposite to the
direction of the traffic.
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Horses

(1) Unless authorized by permit, no person as the owner of a horse, or as a person
having a horse under their care or control, shall permit the horse toenter or
remain in a park unless:

(@) the horse remains within an area designated for use by horses; and,
(b)  the horse is well broken and wearing a bridle.

(2) No person riding or having a horse under their care or control in any park
shall obstruct, inconvenience or endanger other users of the park.

(3) No person riding or having a horse under their care or control in any park
shall hitch or fasten said horse at any place except that which is set aside
for such purpose.

(4)  The provisions of this section shall not apply to a horse under the control of
a Police Officer.

Dogs

(1) While in any park, no person as the owner of a dog, or as a person having adog
under their care or control, shall:

(a) allow the dog to run at large;

(b)  excluding persons with disabilities reliant upon a guide dog, permit
the dog to enter any beach, pond, swimming area, farm area,garden,
landscaped area, playground or sports field, or any other area posted
to prohibit same;

(c) excluding persons with disabilities reliant upon a guide dog, permit
the dog to enter any area of the park where a special event, carnival,
celebration or other festival is taking place where signs are posted to
prohibit same

(2)  While in a park no person as owner of a dog, or as a person having a dog
under their care or control, shall:

(@)  fail to ensure that the dog is on a leash or chain not exceeding 2.4
metres in length; and,

(b)  fail to pick up and remove from the park any excrement left by the
dog.

(3) A dog within a designated “Leash Free Park” shall be deemed not to be at
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large.

(4)  The provisions of subsections and of Section 40 shall not apply to a
Police work dog under the control of a Police Officer, or to a working dog
under the  of an employee of the City, or under the control of such agents
or contractors as may be providing contractual services to the

City, which services require dogs to run off leash, and only while
engaged in the performance of the duties required by the agreement
with the City.”

Other Animals

(1) No person as the owner of an animal, or as the person having any animal under
their care or control, shall bring into, or permit such animal to enter any park,
if the animal constitutes, or may constitute, a danger to other parkusers, or
if the animal it is likely to give rise to justified apprehension in theminds of
other park users, or if the animal is likely to interfere with another persons
use or enjoyment of the park.

(2) Subject to Sections 39 and 40, no person shall bring or permit to be brought
any livestock into any park, except where expressly authorized by
and in accordance with the terms and conditions of the permit authorizing
such livestock to be upon specified park lands.

(3) No person, except a Police Officer, having an animal under their care or
control shall fail to appropriately restrain said animal.

PART VI- WATERCRAFT
Boating
No person shall, subject to any right at law to do so, place, operate, drive or ride
any watercraft in any park in any area posted so as to prohibit or restrict the type
and allowable uses of watercraft.

Mooring

Unless authorized by permit, no person shall, subject to any right at law to do so,
moor watercraft in any park:

a) except in a designated area;

(b)  fora period longerthan one (1) hour;

(c) contrary to posted restrictions or prohibitions or in any way that may or does
endanger or inconvenience other watercraft or their use or other users of
the park;
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(d)  without prior payment of the fee, if any, therefore authorized by Council;

(e)  without prior payment of the requisite fee or fees, if any, approved by
Council.

PART VIl - COMMERCIAL ENTERPRISES
Sale of Merchandise Trade or Business

(1) Unless authorized by permit, no person shall, while in a park, sell or offer or
display for sale:

(@) anyfood, drink or refreshment;

(b) any goods, wares, merchandise or articles including promotional
material, souvenirs and novelties; or

(c) any art, skill, service or work;
except in accordance with The City of Hamilton Street Vendor Program.

(2) While in any park, no person shall practise, carry on, conduct
or solicit for any trade, occupation, business or profession, unless
expressly authorized by permit;

(3) No person shall, in any park, place, maintain or allow to remain any coin
operated vending machine or game of any nature except when
expressly authorized by permit.

Subscriptions and Contributions

While in a park, no person shall beg, panhandle, solicit or invite subscriptions
or contributions, unless expressly authorized by permit.

Filming
While in a park, no person shall undertake or permit the undertaking of a

filming event without a valid permit issued for the filming event under the
Hamilton Film Permit By-law.

Circulars and Advertisements
(1) Unless authorized by permit, no person shall:

(@)  while in any park distribute, discard, or display any handbill, notice,
or other circular, bill or advertisement; or

25
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(b) post, nail, attach, stencil or otherwise fasten or erect any poster, sign,
notice, placard or other circular, bill, advertisement or paper toany
park property;

PART VIII - REGULATIONS AND ENFORCEMENT

Permits and Licences

(1)

(2)

The authority to issue permits referred to in the by-law is delegated to the
Director.

The Director may issue a permit on such terms and conditions as the
Director considers in the best interests of the City taking into account the
general use of the park, the proposed use, the degree of interference or
incompatibility that the proposed use may have with other uses or other
users of the park, matters of health and safety, the effect the proposed use
may have on flora and fauna and such other circumstances that the
Director may consider appropriate.

The Director may impose such terms and conditions on the issuance of a
permit as the Director considers appropriate in the circumstances including
but not limited to: restrictions as to uses; time and location restrictions;
indemnification, insurance and security for injury to persons or damage to
property; protective measures for flora and fauna; and payment of permit
and other costs associated with the permit and use.

The Director may refuse to issue a permit or revoke immediately a permit
issued: where the applicant or permit holder has breached or failed to
comply with any term or condition of the permit or issuance thereof; for non-
payment of any fee or cost required to be paid by the applicant or permit
holder; the breach or failure to comply with any City policy or by-law;
the breach of any federal or provincial law; where the use by the permit
holder is causing or has caused a disturbance; where the proposed use or
current use unreasonably interferes with the use of the park by the public;
and where it otherwise is in the best interests of the City that the application
for a permit be denied or permit revoked.

A permit authorized under this By-Law is non-transferable.

The issuance of a permit pursuant to this by-law shall not relieveany
person from the necessity of acquiring any other licence or permit

required for such activity by any governmental or public authority.

All permits issued for activities contemplated in this by-law remainthe
property of the City.’
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Posting of Signs

The Director is authorized to post signs of permission, regulation, restriction,
warning or prohibition with respect to uses of, or activities in, any park, in
accordance with the provisions hereof.

Temporary Closure

The Director is authorized to close off for such temporary period as the Director
deems appropriate any park or part or parts thereof to relieve or prevent
overcrowding or traffic congestion, or in the interest of public safety, or as may
otherwise be authorized by council.

A Director is authorized for such temporary period or periods as the Director deems
appropriate to close off or restrict access to any land or part or parts thereof
referred to in ss. 1 (r) of By-Law No. 01-219 as amended to provide for or permit
construction of works or undertakings in, on or through such lands as well as to
provide for repairs, restoration, reconstruction or other remedial action with
respect to parks, grounds or structures thereon.

Exclusions and Exceptions

(1) The provisions of this By-law respecting the driving, operating, parking or
stopping of vehicles shall not apply to Authorized Emergency Vehicles while
the operators thereof are performing their duties.

(2)  Without limiting the generality of the foregoing, the provisions of this by-law
shall not apply to:

(@) the drivers and attendants of ambulances or other emergency
medical services vehicle, Police Officers, Officers of the Hamilton
Fire Service or Municipal Law Enforcement Officers appointed by the
Council of the City of Hamilton, while engaged in the performance of
their duties;

(b) employees, agents or contractors of the City while engaged in works
or services undertaken for or on behalf of the City; or

(c) a park, property or building that is now or hereafter under the
jurisdiction of a board established by the Council or by statute, the
members of which are appointed by Council.

(3)  This by-law shall be subject to provisions of contracts and agreements now
or hereafter entered into by the City respecting works or services to be
performed in any park.

Enforcement
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(1) Any Police Officer, Municipal Law Enforcement Officer, or employee of the City
designated by the Director for the purpose of this section is authorizedto
inform any person of the provisions of this by-law and to requestcompliance
therewith.

(2)  Any Police Officer, Municipal Law Enforcement Officer or employee of the
City whose duties include the enforcement of this By-law, is authorized to
order any person believed by such Officer or employee to be in
contravention of this by-law or who has contravened any provision of this
by-law:

(@) to desist from the activity constituting or contributing to such
contravention;

(b)  to remove from the park any animal or thing owned by or under the
care of such person which the officer or employee believes is or was
involved in such contravention; or

(c) to leave the park.

(3)  Any Police Officer, Municipal Law Enforcement Officer may enforce the
provisions of this by-law.

4) Where any person contravenes any of the provisions of this by-law, or fails
to comply with any order referred to in subsection (2) hereof, the permission
and licence of such person to remain in that park is revoked.

(5)  Where any person contravenes any of the provision of this by-law and fails
to comply with an order to leave the park, such person is subject to the
provisions of the Trespass to Property Act, R.S.0. 1990, c.T.21.

(6) In addition to those persons referred to in ss. 53 (1) to (3), an agent of
the City, or a contractor or subcontractor of the City, and theiragents, if
designated by a Director, is authorized to carry out the functions
described in those subsections

Penalty
(1) Any person contravening any provision of this by-law is guilty of an offence and

on conviction is liable to a such penalty as is provided for under the
Provincial Offences Act, R.S.0. 1990, Chapter P.33, as amended.

(2)  The owner of a motor vehicle that is parked or left in contravention of
Section 32 of this by-law is guilty of an offence and on conviction is subject
such penalty as is provided for under the Provincial Offences Act, unless at
the time of the offence the motor vehicle was in the possession of another

28 A140



55.

56.

57.

58.

59.

A4425

person without the owner's consent.

(3) A Police Officer or Municipal Law Enforcement Officer observing a vehicle
alleged to be parked or stopped or standing in contravention of this by-law
may attach a serially numbered parking infraction notice to the motor
vehicle.

(4)  Any person upon presentation of the parking infraction notice may, within 7
days, pay a penalty out of Court in the amount prescribed by an order made
by the Senior Regional Justice respecting the subject violation pursuant to
Part Il of the Provincial Offences Act.

Removal of Vehicles

A Police Officer or Municipal Law Enforcement Officer upon discovery of any
vehicle parked, stopped or standing in contravention of section 32 of this by-law
may cause it to be moved or taken to and placed or stored in a suitable place and
all costs and charges for removing, care and storage thereof, if any, are a lien upon
the vehicle which may be enforced in the manner provided by the Repair and
Storage Liens Act, R.S.0. 1990, Chapter R.25, as amended.

Schedules

The schedules attached to this by-law and listed below shall have the same force
and effect as if the provisions contained therein were contained inthe body of this by-
law:

Schedule "A" - Release of Balloons

Schedule "C" - Mooring

Schedule “D”- Special Enforcement Areas

Severance

Should a court of competent jurisdiction declare any part or the whole of any
provision of this by-law to be invalid or of no force and effect, the provision or part
shall be deemed to have been severed from this by-law, and it is the intention of
Council that the remainder of the by-law survive and be applied and enforced in
accordance with its terms to the extent possible under law.

Short Title

The short title of this by-law shall be "The Parks By-law".

Repeals and Enactment

By-law 70-2303 (Ancaster), passed on the 9th of June, 1970, By-law 2746-74

(Dundas), passed on the 7th of October, 1974, By-law 87-98-P (Flamborough)
passed on the 17th of August, 1987, By-law 123-77 (Glanbrook), passed on the
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6th of June, 1977, By-law 95-126 (Hamilton), passed on the 30th of May, 1995 and
By-law 1951-85 (Stoney Creek), passed on the 26th of November, 1985, eachas
amended, and all Schedules thereto, are hereby repealed in their entirety.

60. Any references to By-laws 70-2303, 2746-74, 87-98-P, 123-77, 95-126 and 1951-85,
as amended, antedating the passing and enactment of this By-law shallbe deemed
a reference to this By-law.

61. This By-law shall come into force and effect on the date of its passing and
enactment.

PASSED AND ENACTED this day of , 2001

Office Consolidation - Updated as Amendead

Mayor City Clerk
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SCHEDULE "A"
1. No person shall, while in a park, release more than nine balloons within any 24-
hour period.
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SCHEDULE "C"

Unless expressly authorized by permit no operator or owner of a boat or other watercraft shall
moor, allow to be moored, or operate such a boat or watercraft within Bayfront Park or Pier 4
Park or along the Sea Walls located within Bayfront Park or Pier 4 Park or within the waters of
any marina owned or operated by theCity of Hamilton.
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SCHEDULE "D"

Medwin Drive 290m westerly of Tews Ln to westerly end | March 15 - November 15

Johnson Tew All areas within the boundaries of the Park March 15 - November 15
Park
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Bill Mp. B-15

- 177 -

The Corporation of the City of Hamilton
BY-LAW NO. B6- 77
To Consolidate:
STREETS BY-LAW NO. 9329

NOW THEREPORE the Council of The Corporation of
the City of Hamilton enacts as follows:

DEFINITIONS

1. In this by-law,

{a) "City" means The Corporation of the City of
Hamilton;

(b} "Commissioner of Engineering® means the Com-
missioner of Engineering of The Regional
Municipality of Hamilton-Wentworth;

(ba) "Commissioner of Transportation®
means the Commissioner of Trans-
portation of The Regional Munici-
pality of Hamilton-Wentworth:

{c) REPEALED. By-law No. 82-153, 8.2,

{ca) "highway" means a common and public highway
and includea a street, sidewalk, boulevard
whether or not paved, and a bridge forming
part of a highway or on, over or across which
a highway passes and any portion of the land
situate between street lines;

{(d) "Director of Public Works"™ means the Director
of Public Works of the City;

{e) "Traffic Commissioner” means the Director of
Traffic Services of the City. By-laws Nos. 79-
106, S.2; 81-127, 5.1; B81-166, S5.1; B5=160; 5.1:

2. (1) REPEALED. By-law No. B2-153, 5.3.

i2) Enforcement. In default of the doing of any matter
or thing by any person required by the provisions of this by-law
to do it, such matter or thing shall be done at his expense, and
the expense incurred in doing it shall be recovered by actigil4y
or in like manner as municipal taxes.
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(3) Power to Restrain by Action. Where any provision of
this by-law is contravened, such contravention may, in addition
to any other remedy and to any penalty which may be imposed, be
restrained by action at the instance of a ratepayer or the City
Corporation or a local board.

RECORD OF THE HIGHWAYS AND NUMBER OF BUILDINGS

3. (1) Street Names. The Planning and Development Committee
of the City is authorized to recommend to the City Council from
time to time, names for unnamed highways, and names for highways
Ehﬁ names of which are desired to be changed. By-law No. 82-153,

(2) Street Name Signs. The Traffic Commissioner is auth-
orized and directed to affix at the corners of highways, on public
or private property, highway name signs of such type and to such
numbar as may from time to time be authorized by the City Council,
nng{t? maintain the same in proper condition. By-law No. 82-153,
E' 1 =

(3) Record of Highways and of the Numbers of Buildings.
The Planning and Development Committee of the City is authorized
to recommend to the Assessment Commissioner the numbers for buil-
dings, and the last revised assessment roll shall be the record
of the highways with boundaries and digtances as required by The
Municipal Act to be kept for public inspection. By-law No. 82-153,

L ] L

(4) Affixing Numbers to Buildings. The Building Commissioner
shall, upon the issuing of each building permit for the erection
or for the removal to a new location of any building or structure,
deliver to the person receiving the building permit a number sign
of such type as may from time to time be authorized by the City
Council, and corresponding to the number assigned in the last
revised assessment roll, for affixing to such building or struc-
ture, and in default of any such number sign being so affixed with-
in a reascnable time, or in the event of its removal, the Building
Commissioner is authorized to affix the same or a like sign, and
the amount of the expenses incident thereto may be entered by the
City Clerk in the collector's roll and collected in the same man-
ner as taxes, or, if paid by the occupant of the premises, the
same may, (subject to any agreement between him and the owner),
be deducted from the rent payvable to the owner.
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(5] Changing Numbers. Whenever it becomes necessary to
change the numbers for buildings on any highway, and they are
80 changed in the assessment roll, the owners and occupants of
all such buildings shall be certified forthwith, or beforehand
if poseible, and new number signs shall be supplied by the
Building Commissioner, and the postal authorities shall sim-
ilarly be notified at as early a date as possible, by the City
Clerk; and in default of any such new number sign being affixed,
the same may be affixed by the Building Commissioner with the
results provided in subsection {.

BOULEVARDS

4. (1) Parts of Highway Set Apart as Boulevards. All such
parts of the highways as are situated between the curb or edge
of the roadway and the nearest street line, exclusive of the
area covered by sidewalk or pavement, and all planted strips
between the two roadways of a divided highway, are hereby set
apart for the purpose of boulevards and may be known and refer-
red to as such; and the former may be known and referred to as
"side-boulevards" and the latter as "middle-boulevards”®, and a
side-boulevard which adjoins the limit of the highway may be
known and referred to as an "inner sids-boulevard”, and the

one which adjoins the curb or edge of the roadway, as an "outer
boulevard®.

(2) Abutting Owners May Maintain Side-Boulevards. BSubject
to the provisions of this by-law respecting trees on highways,
and subject to the provisions of other by-laws respecting public
works and obstructions to the view of drivers at intersections,
an owner of land abutting on a highway may at his own expense
maintain in grass, flowers and trees, that part of any side-
boulevard immediately oppomite his land, but not s0 as unreason=
ably to confine, impede or incommode public traffic.

(3) Prohibitions. No person shall,

(a) wilfully injure any planted boulevard, or walk
upon it if there be any crossing within reason-
able distance; or

(b) cause or permit any horse, mule, pony or vehicle
to be upon any planted boulevard; or

{c} cause or permit any hedge or other obstruction
to the clear view of drivers of vehicles, to be
upon side-boulevards within thirty feet of the
limit of any intersecting highway. A149
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TREES

5. (1) The Director of Public Works is hereby authorized to
supervise the planting, trimming and removal of trees growing
in the highways, and the trimming of trees planted upon a high-
“a;ﬁ:r upon private property, where the branches extend over a
highway.

{a) Definition. In this section except where
otherwise indicated, "trees®™ includes a
growing tree or shrub planted or left
growing on either side of a highway for
the purpose of shade or ornament.

By=-law No. Bl-166, 5.1(2).

{2) Owners of Land May Plant Trees. Any owner of land
abutting on a highway may with the approval of the City Counecil
expressed by resolution plant shade or ornamental trees upon
that portion of the highway upon which his land abuts and which
has been set apart for the purpose of a side-boulevard.

{2a) It is hereby authorized and directed that the City
may, with the consent of the owner, plant shade or ormamental
trees within eight feet of the highway at the expense of the
City of Hamilton provided,

{a) any tree planted is the property of the owner
of the land on which the tree is planted; and

(b) the owner of the land shall undertake and
agree that the City of Hamilton is not liable
for maintenance, replacement, removal or other-
wise in respect of any tree so planted. By-law
Mo. 75-292, S.1.

{3) Mot To Be Obstruction.

(a) Mo tree shall be so planted that the same is or
may become a nuisance in the highway, or obstruct
the reasonable use of the same;

(b) Mo tree shall be planted upon any highway, nearer
to any other tree upon a highway, than thirty feet;

Provided, however, that in this clause, "tree"
shall not be deemed to include any shrub or tree
of a sort which does not normally attain a height
or spread of more than twenty feet;
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{e) Unsuitable Species. No tree shall be planted
in any highway, of any of the following species,
which the council deems unsuited for that pur-
posa, and the Diractor of Public Works is auth-
orized to remove without notice any or all of
such trees growing on a highway or planted
thereon contrary to the provisions of this by-

law:
Chinese Elms Foplar
Cottonwood or Soft Maple
Balm of Gilead Willow

Frovided, however, that this subsection shall be con-
strued as cbligating the City Corporation or the Director of
Public Works to remove all or any of such trees, unless the
City Corporation has had notice that the roots of the same have
already obstructed a sewer of the City Corporation or a sewer
connection serving land other than the parcel abutting upon that
EEE‘ 311?27 highway in which the tree is growing. By-law Ko, 8l-

(4) Permission to Cut Down. The owner of any tree upon a
highway may remove or cut down the same with the authority in
writing of the Director of Public Works, but nothing herein shall
be construed as requiring the Director of Public Works to give
such Elrmilliﬂﬂ in writing without a resolution of the City
Council, when in his opinion the removal of such tree might be
against the public interest. By-law No. 8l-=166, 8.1(2).

{5) Removal in Public Interest. Any tree planted upon a
highway shall be removed when deemed necessary in the public in=-
terest, but in such case the owner of the tree shall be given ten
days notice of the intention of the City Council to remove such
tree, and be recompensed for his trouble in planting and protec-
ting it, and if he so desires shall be entitled himself to remove
the tree, but shall not in such case be entitled to any further
or other compensation.

(6) Notice to Remove. The notice reguired by subsection 5
may be given by leaving the same with a grown-up person residing
on the land adjacent to the highway and nearest to the tree, or,
if the land is unoccupied, by posting it in a conspicuocus place
on the said land, and if the tree has not been removed upon the
expiration of ten days after such giving of the notice, the
Director of Public Works shall forthwith proceed to remove the
tree. By-law Mo. Bl-166, S.1(2).
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(7) Decayad Treeas.

{a}] An owner of a tree shall not leave standing
any decayed or dangerous tree upon a highway,
or any such tree so near to a highway that
the same may be or become dangerous to per-
song lawfully using the highway;

(b) Overhanging Limbs. An owner of a tree stand-
ing upon or adjacent to a highway shall not
leave projecting over the highway any branch
of any such tree in such manner as to obstruct
the reasonable and safe use of the highway.

(8) Mo person shall injure or destroy a tree. By-law No.
79-106, S.1.

(9) No person shall attach any object or thing to a tree
located on any highway or public place, except with the consent
of the Director of Public Works notwithstanding that such attach-
mant Huuigﬁnut iujuri or destroy the tree. By-laws Nos. 79-106,
8.1; Bl=- ¢ S.L02).

TEMPORARY CLOSING OF HIGHWAY FOR REPAIRS, ETC.

&, (1) To Be Closed While Work in Progress. During the con-
struction, repairing or improvement of any highway or portion
thereof, the said highway or that portion of it being so con-
structed, repaired or improved shall be temporarily closed.

{2) Alternative Route. Where a highway or portion thereof
is 80 closed, the Commissioner of Engineering shall provide and
the Director of Public Works shall keep in repair, a reasonable
temporary alternative route as selected and designed by the
Traffic Commissioner for traffic and for all property owners
who cannot obtain access to their property by reason of such
Elﬂlinq. Br‘ll“ Kos. BIFIEE‘ B.l; BEHIEJ; 31?{1}: Bintlli

{3) Barricades and Detour Signs. While a highway or por-
tion thereof is sc closed to traffic, there shall be erected by
the Commissioner of Engineering or by the Director of Public
Works, whichever is in charge of the work, at each end of the
highway or portion thereof, and where an alternative route de-
viates therefrom, a barricade upon which an adequate warning
device shall be exposed and in good working order continuously
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except during full daylight, and at such pointe there shall be
erected detour signs by the Traffic Commissioner, indicating
the alternative route and that the highway is closed to traffic.
Every such barricade shall be of that type which may from time
%ﬁlfim: Eﬁlfdnpttﬂ by the City Council. By-law No. 82-153, 8.

i & W

REMOVAL OF SNOW AND ICE

7. (1) {a) From Roofs of Certain Occupied Buildings. With

respect to every occupied building having a pitched roof from

which snow and ice might fall upon any highway or other place

to which the public has access, the occupants shall clear away

and remove the snow and ice from the roof whenever there is

::Eticinnt accumulation to threaten danger in the event of a
.-l‘

(b) Recovery of Cost From Occupants, in Case of

Default. In default of compliance with the regquirements of this
subsection, the Director of Public Works in lieu of or in addi=-
tion to any other remedy provided by this by-law, is authorized
to clear away and remove such snow and ice at the expense of the
occupants, and in default of payment on demand, the amount of
the expense incurred in doing it shall be recovered from the
said occupants by action. By-law No. Bl-166, 5.1(2).

(2) {a) FProm Roofs of Certain Unoccupied Buildings. With
respect to every unoccupied building having a pitched roof from
which snow and ice might fall upon any highway or other place
to which the public has accesas, the Director of Public Works is
authorized to clear away and remove, at the expense of the owner
of the building, the snow and ice from the roof whenever it has
come toc his attention that there is a dangerous condition. By-
law Mo, B81-166, 8.1(2).

(b) Recovery From Owner of Cost of Removal. The amount
of the expenme incurred in clearing away and removing snow and ice
from the roof of any unoccupied building pursuant to the provi-
sions of clause (a) of this subsection shall be added by the City
Clerk to the collector's roll and collected as municipal taxes
against land are collected.

(3) {a) From Sidewalks at Certain Occupied Buildings. The
cccupants of all classes of buildings except office buildings,
multiple dwellings, other buildings of multiple occupancy and
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government buildings, shall clear away and remove the snow and
ice from all the sidewalks on the highways in front of, along-
side or at the rear of such buildings, as soon as reasonably
practicable after every snowfall, and in any event within
twenty=-four hours.

{b) The owners of all office buildings, multiple
dwellings, other buildings of multiple occupancy and government
buildings, shall clear away and remove the snow and ice from all
the sidewalks on the highways in front of, alongside or at the
rear of such buildings, as soon as reasonably practicable after
every snowfall, and in any event within twenty-four hours. By-
law No. 73-366, 5.2.

(c) Recovery of Cost From Occupants, in Case of De-
fault. In default of compliance with the regquirements of this
subsection, the Director of Public Works in lieu of or in addi-
tion to any other remedy provided by this by-law, is authorized
to clear away and remove such snow and ice at the expense of the
occupants, and the amount of the expense incurred in doing it
shall be recovered from the said occupants, by action, or shall
be recovered in the manner provided by subsection 4 of this sec-
tion. By-laws Mos. 73-366, S.1; 81-166, S.1(2).

(4) From Other Public Sidewalks. The Director of Public
Works is authorized to clear away and remove snow and ice from
the sidewalks on any highway or part of a highway, in front of,
alongside or at the rear of any occupled or unoccupied building
or vacant lot, at the expense of the ownars, and the amount of
such expense shall be added by the City Clerk to the collector's
roll and collected as municipal taxes against land are collected.
By=-law Mo, 73-366, S.1.

(5) Manner of Removal. In the clearing away and removal of
gnow and ice from sidewalks or roofs, no snow or ice shall be
deposited in such manner as to cbstruct drainage to any drain or
sewer, or 8o as to obstruct access to any fire hydrant, and no
such anow or ice shall unnecessarily ba deposited upon the trav=
elled portion of any highway.

(6) Sanding of Crossings, etc. by Director of Public Works.

It shall be the duty of the Director of FPublic Works to cause to
be levelled or sanded, or both if necessary, all sidewalks and
cross-walks which are in a condition of non-repair by reason of
snow or loe; and the Director of Public Works is also authorized
to cause to be levelled or sanded, or both, any rcadway or part
of a roadway in special cases when authorized to do so. By-law
HQI ﬂl-lﬁ"ﬁ; 5.1 [2} &
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REMOVAL OF VEHICLES FOR SNOW-CLEANING

8. No person shall park or leave a wvehicle on a highway
whare snow or ice is being moved to open the road for travel

on it, and any vehicle which has been parked or left on a high=-
way prior to the commencement of or during a snow or sleet storm
or the work of moving the snow or ice to open the road for travel
on it shall be removed within cne hour after the commancemant of
such storm or work; and in default of its being so removed, any
constable upon discovery of any vahicle parked or left in con-
travention of this provision may cause it to bes taken to and
placed or stored in a suitable place and all costs and charges
for removing, care and storage therecf, if any, shall be a lien
upon the vehicle, which may be enforced in the manner provided
by section 52 of The Mechanics' Lien Act. By-law No. 82-153, 5.5.

OBSTRUCTING, ENCUMBERING, INJURINKG OR FOULING
HIGHWAYS PRCHIBITED

9. (1) Save as herein otherwise provided or as otherwise
specifically permitted by law, no person shall obstruct, ancum-
ber, injure or foul any highway, or ocbstruct any drain, ditch
or culvert upon a highway.

(2) Obstructions and Encumbrances. Without in anywise
limiting the generality of the foregoing prohibition of obstruc-
ting or encumbering a highway, no person shall without lawful
authority erect, install, place or maintain or cause or permit
the erection, installing, placing or maintaining of any pole,
post, fence, hedge, awning, canopy, marguee, sign, area opening,
porch, doorstep, vehicle approach ramp, sidewalk, driveway, or
other building, structure, firewood or thing either wholly or
partly upon, in, under or over & highway, or firewocod or any
other thing calculated to obstruct it, and no person shall cause
or permit the hanging or maintenance of any gate, door or other
thing in such a manner as to allow it to swing over any part of
a highway.

{3) Removal of Obstructions, etc. Any pole, post, fence,
hedge, awning, canopy, marquee, sign, porch, doorstep, vehicle
approach ramp, sidewalk, driveway or other building, structure.,
firewood or thing unlawfully upon, in, under or over a highway,
either wholly or partly, shall be removed by the owner or occu=-
pant of the land in connection with which the same exists, and
any area under and opening to it, unlawfully in any highway shall
be filled up by the owner or cccupant of the land in connection
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with which it exists; and in default of compliance with this
provision any such obstruction or encumbrance may be removed

and any such area and cpening to it may be filled in by the
City, and the highway restored to its former condition, all at
the expense of the owner or occupant of the land in connection
with which such obastruction, encumbrance, area or opening exists,
and the amount of such expense may be recovered by action or may
be added by the City Clerk to the ccllector's roll against the
said land and collected in like manner as municipal taxes.
By-laws Nos. B81-166, 5.2; B2-153, £.7(2).

(4} Fouling Highways. Without in anywise limiting the
genarality of the foregoing prohibition of fouling a highway,
no person shall foul any highway or cause or permit the foul-
ing thereof, either by,

{a) the littering by throwing, placing or de-
positing of any dirt, filth, glass, hand-
bill, paper or other rubbish or refuse, or
;2; =;r§lal of any animal. By-law No. 71-

¢ 2ald]

{aa) the placing or depositing of mud, soil or
building material by spilling from or track-
ing by one or more vehicles making egress
from or ingress to adjacent land. By-law
He. ?1‘1051- 5. l]‘

(b} the throwing, placing or depositing of any
hay, straw, coal, manure, earth or other
matter or thing, whether refuse or not,
and whether spilled from a vehicle or not;
or :

{e} discharging ligquid waste; or

{d) fouling a highway in any other manner.

(5) Where a highway is fouled contrary to any provision
in clause (aa) of subsection 4, the owner of the adjacent land
shall immediately remove the fouling and restore the highway
to its condition prior to the fouling. By-law No. 77-103, 5.2.

(6) Where the fouling is discovered by an official, servant,
agent or any other person, the Commissioner of Engineering or
the Director of Public Works may remove the fouling in such a
manner as to restore the highway to the condition prier to the
fouling. By-laws Noo. 77-105, 8.2 B2-153, B.8(1).
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{7) The fouling shall be removed at the expense of the
owner of the adjacent land referred to in clause (aa) of sub-
section 4, and shall be recovered in a like manner as municipal
taxes against the land of the owner, By-law No. 77-105, 5.2.

9a. (1) The whole or portion of every load carried by a motor
vahicle on a highway and which is not enclosed by the vehicle
or a load container, shall be covered by a covering that is
made of tarpaulin, canvas, netting or other material that pre-
vents the load or any part of the load from falling upon the
highway. By-law No. 79-332, S.1.

(2) Subsection 1 does not apply to municipal wvehicles,
(a) in the course of applying sand, salt, a
mixture of sand and salt or similar sub-
stance to the highway for the purpose of
highway or winter highway maintenance;
(b) in the course of collecting waste;
{c) within the limits of a highway construction
contract. By-law No. 79=332, S8.1.
{3) For the purpose of this section, “"load" includes,

(a} domestic or industrial waste of any kind
within the meaning of By-law No. 68-360; or

{b) construction material; or

{e] earth, sand, gravel, stone, crushed stone,
slag, salt or any mixture therecf; or

{d) any other material or thing,

that may foul a highway by being blown thereon or by spilling
or falling onto the highway. By-law No. 79-332, 5.1.

POLES IN AND WIRES OVER A HIGHWAY

10. (1) May Be Permitted. Notwithstanding the provisions of
this by-law prohibiting the cbstructing, encumbering, injuring
or fouling of highways, but subject to the provisions of other
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applicable Acts and by-laws, the following obstructions and en-
cumbrances are permitted upon such terms and conditions as may
be agreed upon:

(a) electric light, power, telegraph and tele-
phone poles and wires, and poles and wires
for the transmission of electricity across
or along any highway or public place;

(b) poles, towers, wires, cables, amplifiers and
other accessory equipment upon, across or
along any highway or public place, for the
purpose of transmitting electrical or elec-
tric impulses, signals and messages of every
nature and kind, including those of alarm and
protective systems, radio programmes or parts
thereof, and television programmes or parts
thereof, and the placing and maintenance of
such equipment and of pipes, ducts, and con-
duits for enclosing such equipment, upon and
within any poles, towers, pipes, ducts and
conduits then erected, constructed or laid
down, with the consent of the owner and the
body in which is vested the management and
cn?trul of such poles, towers, plpes and con-
dulte.

{2) Location of Poles and Heights of Wires, ete., All such
poles and towers referred to in subsection 1 shall be located,
installed and maintained under the supervision and to the satis-
faction of the Commissioner of Engimeering and all such wires shall
be placed and maintained at a height of not less than eighteen
feet. By-law No. B2-153, 5.8(1).

UNDERGROUND SERVICES IN NEW SUBDIVISIONS
10a. Notwithstanding any other provision of this by-law,
all wires and conduits for,
{a) the transmission of electricity; and

(b) electrical or electric impulses, signals
and messages of every kind and nature,

shall be installed underground in new subdivisions. By-law No.
9=217, 8.1.
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MISCELLANEOUS OBSTRUCTIONS AND ENCUMBRANCES
PERMITTED UPON OR OVER A HIGHWAY

11. Notwithstanding the provisions of this by-law prohib-
iting the obstructing or encumbering of a highway, but subject
to the provisions of other applicable Acts and by-laws, the
following obstructions and encumbrances are permitted during
the pleasure of the City Council, in accordance with the pro-
visions following:

Where No Permit or Other Formality Regquired

(1) Faved Sidewalks and Driveways Not Over 25' Wide. Save
as otherwise provided in subgection B, a paved sidewalk or drive-
way of a width of not more than twenty-five feet, without any
curb and at the same level as the adjeining ground, from the
public sidewalk to the land abutting upon the highway, or, where
there is an outer side-boulevard then from the public sidewalk
to the edge of the roadway, but this provision shall not be
deemed to include an approach ramp. By-law No. 81-127, 5.2,

{2) Canvas or Other Non-Rigid Awnings. An awning of canvas
or other such light and flexible material to project over a side-
H;lk to the extent of not more than three-guarters of the width
of the same.

Provided it is on a suitable frame properly supported
from a building or structure on the land abutting upon a highway,
that it is not attached toc any tree, pole or other erection or
thing on the highway, that no part of its supporting frame is
closer to the sidewalk than seven feet and six inches, that no
part of the awning is closer to the sidewalk than six feet and
eight inches, and that it is so constructed, installed and equip-
ped as readily to be capable to being raised to a furled position
in which it extends not more than ten inches over the highway and
is at least eight feet above the surface of the sidewalk below it.

Where Only Building Permit Required

(3) Refacing Existing Buildings. An existing building to
encroach or further encroach upon a highway to such an extent
as may be necessary to provide for refacing any such building.
By=law No. 77=56, §.1.

(4) Awmning Containers, Cornices, etc. B6ills, brackets,
awning containers and awning covers, to an extent of not more
than two inches, at least eight feet above the ground.
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Cornices of show windows to an extent of not more than
twelve inches, at least eight feet above the ground.

Eaves, and other cornices, to an extent of not more
than eighteen inches, at least twelve feet above the ground.

Window air-conditioners to an extent of not more than
eighteen inches, at least eight feet above the ground.

(d4a) Architectural or Ornamental But Non=Structural Features.
Architectural or ornamental but non-structural features at least
eight feet above the sidewalk or where there is no sidewalk at
least fourteen feet above the roadway to an extent of not more
than one foot, provided that the area of vertical projection of
such features which projected over the highway shall not exceed,
in any area of one hundred sguare feet of wall, twenty sguare
feet. By-laws Nos. 66-97, 85.1; 76é-90, B.1.

(5) SEigne. A sign or other advertising device having an
area of vertical projection of no more than sixty square feet
and a thickness between its principal faces of no more than sight-
een inches, to project over the highway to the extent of not more
than ten feet or two-thirds as far as the curb lines, whichever
is the lesser distance, at a height of at least eight feet above
the ground; or, where the curb line is no more than seven feot
from the street line, it may project as far as the curb line if
the clearance above the ground is at least fourteen feet. By-
laws Nos. 9417, §.2; 76-90, E.2.

Where Annual Charge or Indemnification Agreement, etc. Reguired

(&) Paving of a part of a side-boulevard other than as per-
mitted under subsection 1, upon a permit in writing from the Com-
missioner of Engineering, according to his specifications and to
his satisfaction, after registration in the Registry Office for
the Registry Division of Wentworth, of an agreement satisfactory
to the City Solicitor, to indemnify and save harmless the City
Corporation for any and all actions, claims, demand and loas
whatsoever which may result. By-law No. 81-127, B.3.

(7} Bridges, Canopies and Marquees. After registration of
an indemnification agreement as aforesaid, a bridge or other
structures over or across a highway at a height of not less than
eighteen feet, for tha purpose of access by the owner of land to
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land of the same owner on the other side of the highway, and
a canopy or marquee to the curb line at a height of at least
iight feet above the sidewalk or ground. By-law No. 76-30,
8.3.

(B) A vehicle approach ramp may be constructed as an inde-
pendent installation by the City upon specifications of the Com-
nissioner of Engineering and to his satisfaction,

{al] in the case of ramps not more than twenty
feet in width for single-family dwellings
or two-family dwaellings, after application
in writing to the Director of Public Works;

(b) 4in the case of any other rasps, after appli-
cation in writing to the Traffic Commissioner,

upon payment by the applicant of any money as a charge for its
construction as the City may approve, based on the average cost

per sguare foot of comnstruction of vehicle approach ramps in-
dependently constructed during the preceding calendar vear.

By-laws Nos. 71-326, S.1; B1-127, 5.4; 82-133, 5.6, §.7(1), S.8(1}.

(8a) Except as provided in subsection (8b), the locaticn
of all vehicle approach ramps shall be to the satisfaction of
the Traffic Commissioner. By-laws Nos. 71-326, S.1; 81-127, S.5.

(8b) The location of a vehicle approach ramp for a driveway
not more than twenty feet wide for single-family dwellings and
two-family dwellings shall be to the satisfaction of the Direc-
tor of Public Works. By-laws Nos. 71-326, 5.1; 81-127, 8.5;
81-166, S5.1(2).

(8c] Except as provided in subsection (84), no vehicle
approach ramp may be loccated to allow access to a driveway where
the distance between the building and the side property line is
less than seven feet wide. py-laws Mos. 71-326, §.1: T4-267, 8.1:
B0=132. 5.1; B1~-127, B.5.

{88) A vehicle approach ramp may be located,

(a) to allow access to an attached garage or
to ; carport or to a front, side or rear
yard;

(b} to allow access to a mutual driveway not
less than seven feet wide if, Al61
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(i) the mutual driveway is establighed
in accordance with any instrument
registered in the Registry Office
against the title of the lands of
the abutting parcels; and

{ii) a hard surfaced paved rear or side
yard parking space having dimensions
not less than nine feet wide and
twenty feet long can be established.

By-laws Nos. 71-326, S.1; 81-127, S.5.

(8e) Where there is registered on title an agreement for
paving a portion of the highway satisfactory to the Traffic
Commissioner, notwithstanding subsectien (8b), a vehicle ap-
proach ramp to one or more parking spaces located partially
in the front, side or rear vyard of a single-family, two-
family or three-family dwelling and partially upon the boul-
evard of a public highway, shall be located to the satisfac-
tion of the Traffic Commissioner. By-laws Nos. T4-267, 5.1;
81-127, 8.6, S.7(1), S.8{(1); 84-41, S.1.

{Bf) Where a vehicle approach ramp has been constructed
in accordance with subsection (8e), the parking spaces provided
shall not be occupied by,

{a) a commercial motor vehicle or trailer
within the meaning of The Highway
Traffic Act; or

(b} a boat; or

(c) a mobile housing unit.
By-law No. 81-127, S.8.

(9) Benches for the use of the public, on the untravelled
portion of any highway, subject to such terms and conditions as
may be agreed upon.

(10} Transit system shelters for the use of the public, on
the untravelled portion of any highway, subject to such terms
and conditions as may be agreed upon.

{11) Telephone booths for the use of the public, wpon such
terms and conditions including an annual or other charge, 7!152?
be agreed upon.
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(12) Subject to the provisions of The Municipal Act in
that behalf, iron waste paper boxes on the street corners or
elsewhere, for the use of the public upon such terms or com-
ditions including an annual fee, as may be agreed upon.

(13) The maintenance and use by any person owning or
occupying any building or other erection which by inadvertence
has been wholly or partially erected upon any highway, upon
the payment of such annual fee or charge as the City Council
may from time to time deem reasonable, for such owner or occu-
pant to pay for such privilege; and such fee or charge shall
form a charge upon the land used in connection with such en-
croachment, and shall be collected in like manner as muanicipal
taxes, for so long as the City Council permits the continuance
of such encroachment.

Provided that an inadvertent encroachment which has
been so permitted to continue shall be removed at the expense
of the owner upon termination by resclution of the City Council,
of the privilege for the continuance of such inadvertent en-
croachment .

Lla. (1) 'The elevation of any access driveway at the street
line shall be agprmrad by the Commissioner of Engineering,
lr"ll“ "“i ?1-2 ¥ l-lt

(2) Subsection (1) does not apply to single-family
dwellings or to two-family dwellings. By-law No. 71=-21, §.1.

11b. (1) Every person shall before placing one or more print
media vending or distribution boxes on a sidewalk or a highway,

{a) enter into an agreement satisfac-
tory to the City:

(b) pay an equivalent sum annually on
January lst of each year for each
vending or distribution box but
prorated for the balance of the
year where vending or distribution
boxes are placed after January lst;

(c} provide at the time of each annual
payment and from time to time as
may be required by the Commissioner
of Transportation, A163
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inventeory listing exactly
where the vending or distri-
bution boxes are placed; and
{ii) a map of the City satisfactory
to the Commissioner of Trans-
poration showing the location
where each vending or distri-
bution box is situate;

{(d) provide a $1,000,000 public liability
policy of insurance wherein the City
is an additional named insured and
the policy contains a provision for
cross-liability. By-laws Nos. B4-40,
§.1; B5-160, 5.3.

(2) Every print media vending or distribution box

shall be situate on a sidewalk or a highway only in accor-

dance with the following regulations:

No vending or distribution box shall
be placed,

la)

(b}

c)

fd)

(a)

(£)

(g}

in such a manner as in the opin=-
ion of the Commissioner of Trans-
portation may obstruct pedestrian
or vehicular movement ;

on sidewalks having a width of
2 metres or less;

within 30 metres of all street
intersections except at the back
of the sidewalk;

at bus loading areas;

within 6 metres of any fire
hydrant ;

at or adjacent to pedestrian

and vehicular egress and in=-
gress locations including ramps
and crosswalks so as to obstruct
or interfere with egress and in-
gress;

g0 as to ochstruct or interfere
with street maintenance.

A4448
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r 48 Ho wending or distribution box shall
be chained, fastened or affixed to,

(a) wutility apparatus, such as sig-
nal poles, lamp posts, H.5.K.
utility poles:

(b) telephone booths, post boxes,
bus shelters, bus roscoes,
glgn posts, parking meters;

(c) & building, structure or fix-
ture not designed to Accommo=
date wending or distribution
boxes; unless prior written
permission from the owner is
first obtained.

3. No deliveries to, maintenance of,
and repairs to, vending or distri-
bution boxes shall, in the opinion
of the City, obstruct or interfere
with the use of the travelled por-
tion of the sidewalk or the highway
on which the boxes are situate.

4. The exact location and manner of
placement and maintenance of vend-
ing or distcibutlion boxes shall be
to the satisfaction of the Commis-
sioner of Transportation. By-law
No. B84-40, S5.1.

{3) For the purpose of clause (b) of subsection 1,
"equivalent sum™ meéans a sum of money equal to the charge
regquired to be paid by The Regional Municipality of Hamilton-
Hﬂnt"#ﬂrth. l}'-l‘# Hﬂ'-l- HJ'-I'E“; 3*1-

{(4) For the purpose of clause (c) of paragraph 2 of
subsection 2, "owner" means an owner or registered owner or
other person satisfactory to the Commissioner of Transporta-
tion. By-law Mo, 83-160, S.1.
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MISCELLANEOUS EXCAVATIONS AND INSTALLATIONS
PERMITTED IN OR UNDER A MIGHWAY
12. Motwithstanding the provisions of this by-law

prohibiting the obstructing, encumbering or injuring of
highways, the surface of any highway may, subject to the
provisions of section 13, be cut and the following obstruc-
tions and encumbrances permitted during the pleasure of the
City Council, in accordance with the following provisions:

Area Opening. Subject to the pro=-
visions of the Building By=-law, an
area under and an openi to it in
the highway upon permission of the
City Council and after registration
in the Registry Office for the Reg-
istry Division of Wentworth, of an
agreement satisfactory to the City
Solicitor, to indemnify and save
harmless the City Corporation from
any and all actions, claims, demands
and loss whatsoever which may result.

Sewer Connections. A connaction fFrom
a sewer of the City Corporation to
tha boundary of the highway, upon a
permit in writing from the Commis-
sioner of Engineering. By-law No.
82-153, s5.8(1).

Pipes, Conduits, ete. Subject to
the provisions of The Municipal Act,
The Municipal Pranchises Act and
other applicable Acts,

A4450

Al66



- 197 -, . 02/25/86 A4451

{a) pipes or conduits for transmitting gasc-
line, petroleum or petroleum products,
along, under, in or vpon a highway or
land owned by the municipality:

(b) pipes or conduits for encloasing wires
for the transmission of electricity,
under a highway or public place;

(c) pipes or conduite for transmitting steam,
under a highway or public square:

{d) pipes and other necessary works for the
transmission of water, gas or sewage on,
in& under, along or across a highway;
an

(e} subways for cattle under a highway, upon
the permission of the City Council in
accordance with such terms and conditions

as may be agreed upon.

REQUIRED PROCEDURE RESPECTING INSTALLATIONS UNDER
A BIGHWAY OR CUTTING THE SURFACE OF A EIGHWAY

13. (1) Application of Section. Wherever any work permitted
by the provisions of this by-law or otherwise permitted by law
involves any excavating in a highway or cutting the surface of

a highway, the provision of this sectiocn shall apply, except in
the case of sewer mains, water mains, water service pipes, ve-
hicle approach ramps and other work done by the City Corporation.

(2) Where No Permit Required From Commissioner of Engi-
neering. WMo permit from the Commissioner of Engineering to cut
or excavate is required with respect to,

{a)] the laying of any private sidewalk or drive-
way, (except a vehicle approach ramp). Not
more than fifteen feet wide, or;

(b) an area under and opening to it in a highway,
which is authorized under the provisions of
this by-law, but all other relevant provisions
of this section shall ‘E?‘T to the same.
By‘l“ Hﬂ; 52—153, E-!‘. @
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(3) Where Permit Required From Commissioner of Engineer-
ing. A permit in writing from the Commissiocner of Engineering
is required before the cutting of the surface of any highway
with respect to the installation or replacement of,

(a) any paving more than twelve feat wide;
(b) any sewer connnection;

(c¢) any pole or tower;

(d) any pipe or conduit; or

(e) any other underground work or othar work
involving the cutting of the surface of
any highway, except as otherwise provided
in subsection 2.

By-law No. 82=153, S.8(1).

(4) hpplication For Permit. Every application for a per-
mit required under this section shall be made to the Commissioner
of Engineering in writing in six copies, together with a plan in
five copies, showing the proposed location, nature and particu-
lars of the work, and the Commissioner of Engineering shall for-
ward one copy of the application and one copy of the plan, each,
to the Traffic Commissioner and to the Director of Public Works.
By-law No. B2-153, 8.7(1); 5.8(1).

(5) Issue of Permit. The Commissioner of Engineering upon
receipt of the application and after consultation with any other
official aforesaid who may reasonably be concerned, will as soon
as possible issue the permit to any applicant to whom such permit
ought to be issued, but no permit shall be issued for the cutting
of a highway where in the opinion of the Commissioner of Engineer-
ing the work ought to be done by boring instead of cutting, and
in such case fhﬂ parmit shall be issued for boring. By-law Ho.
82-153, S5.B(1).

(6) Hotice of Commencement and Carrving on of the Work.
Except in case of emergency, no such work shall be commenced
without at least forty-eight hours notice in writing to the Com-
migsioner of Engineering, the Director of Public Works and the
Traffic Commissioner, or a full week's notice where a street will
have to be closed, or the traffic on a heavily travelled street
seriously 4interfered with, and daily notice shall be given to
the Commissioner of Engineering, of the progress of all such work
until its completion and the restoration of the highway; and, in
cagse of any emergency work notice shall be given and an appli-
cation for permit made as soon as possible after commencement of
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the work, namely on the same day, or, if too late in the day,
then within one hour of the opening of the Commissioner of
Engineering's office on the next following day which is not
a Sunday or other holiday. By-law No, 82-153, 5.8(1).

(7) All Underground Work to be Done Only by City Corpor-
ation, Bonded Contractor, Public Utility or Franchise Holder.
With the exception of work done by the City Corporation or its
servants, agents or contractors, all work referred to in sub-
section 3 of this section except paving, and except an area
under and opening to it in the highway, shall be done only by
the public utility or the franchise holder lawfully in contrel
or by a contractor who has deposited with the City Clerk a sat-
isfactory bond of a recognized bonding company licensed to carry
on business in Ontaric, in such amount as may be deemed suffi-
cient, that he will perform all work done upon, in or under a
highway in a proper and workmanlike manner, take all proper
precautions and safety measures for the protection of public
and private property and of the public, including the mainten-
ance of all necessary warning lights and watchmen, carry out and
complete all such work and restore the highway to as good condi-
tion as before with all due expedition and dispatch, maintain
the disturbed portion of the highway in proper repair for the
period of two years after completion of the work, and indemnify
and save harmless the City Corporation from any and all actions,
claims, damages and loss whatscever arising directly or indirectly
from doing of the work.

(8) Supervision, Inspection, and Inspection Fees. All work
referrad to in this section shall be carried out under the direc-
tion and supervision of the Commissioner of Engineering and to
his satisfaction, and the person in contrel of such work shall,
forthwith upon demand after completion of the work, pay to the
City Corporation all costs incurred by the City Corporatien for
inspection and supervision of the work, and all other costs which
have been incurred, By-law No. 82-153, 5.8(1).

{9) Carrying Oout of the Work.

{(a) Generally. All work to which the provisions
of this section apply ehall be carried out
in a proper workmanlike manner, with all
proper precautions and safety measures for
the protection of public and private property,
and of the public, including the maintenance
of all necessary warning lights and watchmen,
and brought to completion and the highway
restored to as good condition as before as
expeditiously as possible, all under the
direction and suparvision of the Commissioner
of Engineering and to his satisfaction; A169
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(b} Cut in Boulevard. Where a sodded or planted
boulevard is cut, top soil to a depth of at
lasast six inches shall be placed over the
required back filling, and the sod or other
planting restored to as good condition as
before; but in the case of a pavement cut,
tha entire section of pavement shall be re-
placed for its full length and width, and
the paving restored to as good comndition
as before;

e} Cut in Sidewalk or Vehicle Approach Ramp.
Where a cut is made in a sidewalk or wehicle
approach ramp, the entire section which is
cut shall be replaced in conformity with the
concrete specifications and other reguirements
of the City Corporation:

{d}) Cut in Roadway. Where a cut is made in an
unpaved roadway, it shall be backfilled with
suitable granular material properly tamped,
except the top twelve inches which shall be
backfilled with crushad stone graded in alize
from three-eighths of an inch to dust, prop-
erly tamped; but where the cut is in an as-
phalt pavement, whether it is asphalt on
macadam or asphalt on concrete, the pavement
shall be replaced by three inches of hot-mix
asphalt on an eight-inch concrete base over
suitable granular material properly tamped;

(e) Where Any Drain Connections, etc. Disturbed.
Whare a sewer or catch-basin connection or
other service or facility of the City Corp-
oration is broken or disturbed, the person
in control of the work shall at once notify
the Comnmissioner of Engineering who shall
perform all necessary work of restoration
at such person's expense, and where a private
drain connection is broken or disturbed, such
person shall at once cause the same to be re-
paired by a bonded sewer contractor.

By-law No., 82-153, §.8(1).

USE OF HIGHWAY DURING BUILDING OPERATIONS

14. (1) Use of Part of Highway Permitted. Notwithstanding
the provisions of this by-law prohibiting the obstruction, en-
cumbering, injuring or fouling of highways, the use of a portion
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of any highway by the owner or occupant of land adjeining such
highway during building operations upon such land for the stor-
age of materials for such buildaing or for the erection of boards
is permitted in accordance with the provisions of this section.

(2) Permit Required. No such use shall be commenced un-
less and until a permit in writing has been obtained frem the
Traffic Commissioner, and no such use shall be made of any part
of the highway except in accordance with the terms of the permit
:gdlggl Ipﬂ%:?lhli provisions of the Building By-law, By-law No.

oy ¥ s-la -

(3) Terms of Permit. Every such permit shall show what
part of what highway may be so used, for what part or parts of
the day during what period of time, and no such permit shall
be for the use of a greater area of the highway or for a longer
period of time than is reascnably necessary, having regard to
the safety and convenience of the public as well as the need of
the applicant, and every such permit shall be subject tc cancel-
lation by the Traffic Commissioner at any time. By-law No, 82-
153, B.8(2).

(4) No permit shall be issued until there has been paid
a fee in such amount as may be determined from time to time by
the City Council, and; upon the expiry of the permit, no such
use shall be made of any part of the highway unless and until
another permit in writing has been cbtained and a further fee

paid.

(5) Indemnification Agreement. No permit shall be issued
until there has been delivered by the applicant an agresement from
a recognized bonding company licensed to carry on business in
Ontario, in such sum as may be required, to indemnify and save
harmless the City Corporation, from any and all actions, claims,
damages and loss whatsocever, arising from such use of the highway.

(&) Where Consent of Adjoining Owner Required. Befeore
any permit is given for the use of any part of the highway bayond
the limits of the frontage of the applicant, there shall be cb-
tained from the owner of the adjoining lands, in writing, a con-
sent and waiver of all claims against the City Corporation of
any damages which may result, whather directly or indirectly from
any such use of that part of the highway during the period to be
covered by the permit and for a reasonable time thereafter.

(7) Other Reguiremesnts., Every parson making use of any
part of a highway during building operations shall be responsible
that the following requiremsnts are observed: A171
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{a) Mixing Mortar. No mortar, concrete or
other such substance shall be mixed upon
the highway, save upon a platform of wood,
iron or other as suitable material and so
located and guarded as to give adeguate
protection both to the highway and to
children and the public;

(b) Keep Drains Clear. No material shall be
allowed to cbstruct the free passage of
water in any drain, gutter or watercourse;

(c) Dust, Nuisance, etc. No unnecessary dust
or noise shall be allowed, or any unneces-
sary or unreasonable annoyance to the public;

(d) Warning Lights. HNo building material or
other obstruction shall be allowed on a
highway without sufficient suitable warning
lights and such other safeguards as may be
necessary or desirable for the protection
of children and the public;

(e} Clear and Restore Highway. All building
material and other cbstructions and all
dabris and residuve shall be removed from
the highway and the same restored to as

condition as before on or before the
ay of expiration of ther permit.

MISCELLANEOUS REGULATIONS

15. (1) Firearms. No person shall discharge any gun or other
firearm, air-gun or spring-gun of any class or type, anywhere
in the City of Hamilton,

Provided, however, that this prohibition shall not
apply to the discharge of firearms,

{a)} in properly constructed and supervised
rifle ranges; or

{b) in shooting galleries licensed by the
Board of Commissioners of Pelice; or

{c] by police officers or employees of the
City Corporation carrying out their proper
duties in the killing of stray pigecns,
vicious dogs, or otherwise.
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(2) Fireworks. REPEALED. By-law No. 79-128, 5.34.

(3) Vehicle Crossing Sidewalk. MNotwithstanding the pro-
visions of the Traffic By-law prohibiting vehicles on sidewalks
save at properly constructed crossings, it is permitted to cross
a sidewalk with a vehicle with building materials during build-
ing operations, or for other reasonable and temporary need,
where there is no regular crossing, provided that the sidewa
is protected by planking at least two inches thick, securely
fastened and champfered or bevelled at the ends for the greater
safety of pedestrians, and provided further that a suitable tem-
porary bridge is constructed across the adjoining gutter im such
manner as not to obstruct the same.

(4) Filling Up and Draining Vacant Lots. The owner of
any ground, yard or vacant lot shall be responsible to fill up
and drain any depression where water lies, and to keep such
ground, yard or lot clean and free of any debris and refuse.
By-law No. 9643, 5.12.

(5) Pits and Quarries.

{(a) In Operation. No excavation for any pit
or ?ulrry shall be made or commonced with-
in less than ten feet of the limits of any
highway or other public place, or within
less than ten feet of the limits of any
adjoining lands; the slope at the sides of
the axcavation shall in no case be stesper
than one and a half feet horizontal to one
foot vertical, and the depth shall nowhere
be greater than thirty feet;

(b) Not in Operation. The owner of any pit or
guarry which is within three hundred feet
of a road and which has not been in opera-
tion for a period of twelve consecutive
monthe, shall level and grade the floor ané
sidea thereof and the area within three
hundred feet of its edge or rim so that it
will not be dangerous or unsightly to the
public.

(6) Strayed Pigeons. The Director of Public Works upon
the complaint of the owner or occupant of any premises is em-
powered to enter upon such premises and the land buildings in
the vicinity thereof for the purpose of trapping, removing or
exterminating strayed pigeons which are causing annoyance to
the owner or occupant or damage to such premises. By-law Eo.
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MISCELLANECUS PROHIBITIONS

16. (1) Indecent Placards, etc. No person shall post or
exhibit any placard, play bill, poster, writing or picture,
or write any word or make any picture or drawing, which is
indecent or may tend to corrupt or demcralize, on any wall
or fence or elsewhere on a highway or in a public place.

(2) Defacing Signs. WNo person shall pull down or deface
any sign or other advertising device or notice lawfully affixed.

(3) Discharging Rain Water on Highway. No owner, occupant
or other person in control of any premises, shall allow any rain
conductor or other drainage facility to discharge water so as to
flow upon any highway; and no owner of any paved area other than
; private driveway or sidewalk shall allow it to drain onto a

lghway.

(4) Depositing Snow on Highway. Ko person shall deposit
any :nav or ice ?n the travelled portion of any highway. By-law
No. 10107, 8.1(1).

(5) Discharging Nauseous Liquid. No person shall discharge
or allow the discharge into ani highway or publiec place, or into
any sewer of the City Corporation of any toxiec, flammable, corro-
sive or other nauseous liguia.

(6] Putting Kitchen Waste, etc. in Waste Paper Boxes. HNo
person shall deposit inte any waste paper box or basket on a high-
way, a lighted cigarette or other fire, or any accumulation of a
kitchen waste or other garbage which ought rather to be put out
in a container for collection in the City's regular garbage col-
lection, or any other material of a kind not reascnably approp-
riate for depositing in a waste paper box or basket on a highway.

(7 Digturbing Noises. WNo person shall ring a bell, blow
a horn, or shout or make any unusual noise, or any noise likely
to disturb the inhabitants.

Provided that this shall not be deemad to prohibit the
ringing of church bells, the sounding of motor wehicle horna when
reasonably necessary or other noises of a reasonable nature and
in;tnllty on proper occasions, By-lawa Nos. 10107, 8.1; 68-290,
EI Ll
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{8) Obstructing Watercourses. MNo person shall ob-
struct any drain or watercourse. By-law No. 10107, 5.1(3).

(9) Other Public Nuisances. The throwing of stones
or playing of games on a highway, the climbing of treoes or
fences, defacing of buildings with paint or writing or other-
wise, and all other public nuisances of whatsoever kind or
nature, are hereby prohibited.

(10) Criers and Vendors of Smallwares. Except as may
be provided in any other by-law of the City, no crier and no
vendor of smallwares shall practise his calling in the market
place, or on the highways or on any vacant lot adjacent to the
market place or to a highway. By-laws Nos. 9417, §.1; 10107,
§.1(4); 85-103, s.1.

(11) Retail Selling. Except as may be provided in any
other by-law of the City, no person shall aell by retail in
any highway or on any vacant lot, lot adjacent to a highway,
any meat, f£ish, vegetables, grain., hay., fruit, flowers, bev-
erages, smallwares or other articles.

Provided that this shall not be deemed to apply
to the sale of newapapers or magatines in a highway, or to
the operations of any licensed refreshment vehicle in a high-
way, or to door-to-door or other persons lawfully selling
from door-to=-door. By-laws Nos. 10107, §.1(5); 85-67, S.1.

{lla) Notwithstanding subsection 11, the untravelled
portion of a highway within that portion of the City of
Hamilton that may be used for commercial or industrial pur-
poses, may be leased or licensed te the ownera or occupants
of adjoining property for the purpose of establishing an
outdoor cafe and the City may determine the consideration
and terms and conditions of the lease or licence and may
determine what constitutes an outdoor cafe. By-law No. 75-
315, 5.1.

l6a. (1) No person shall erect or place or affix a sign
or post a notice on property abutting on a defined highway
or part of a highway. By-law No. 83-022, 5.1.

(2) Every person who erects, places or affixes a
sign or posts a notice contrary to subsection 1 shall upon
written or oral notice forthwith pull down or remove the
sign or notice. By-law No. 83-022, 5.1.

(3) Notwithstanding subsection l, the City may grant
permission to erect, place or affix a sign or pest a notice\]75
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upon such terms and conditions as the City may require, but
nothing in this by-law shall oblige the City to grant such
By-law No. 83-022, S.1.

permission.

(4)

For the purpose of this section,

[a)
(bl

fc)

(d)

(e)

(£)

"building™ includes structura;

"defined highway"™ means a highway
listed in City Traffic By-law Ho.
66=100 and in Regional Municipal-
ity of Hamilton-Wentworth By-law
Wo. R 77-78, situate within the
City;

®"local board™ has the same mean=
ing as in The Municipal Affairs
Ack:

"person” includes the owner u!
the sign or notice, any individ-
ual or organization that has
erected or caused to be erected,
placed or affixed the sign or that
has posted or caused toc be posted
the sign, or any individual or
organization holding themselves
out in the content of the sign
or notice as sponsoring or re-
sponsible for the message therein;

"property” means a building owned
or used by the City, or local
board; or used by any person on
City land;

"sign"™ does not include,

{a) a sign, advertising device
or other device or apparatus
within the meaning of section
5 of Traffic By-law Ho. 66~
100; or

(b) a sign that is of a temporary
nature and is free standing
and on its own supports.
By-law No. B3-022, 5.1.
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PENALTIES
17, Every person who contravenes any provision of this

by=-law is guilty of an offence and is liable to a fine of not
more than $2,000.00. By-laws Mos. 73-39, S5.1; 79-106; S5.4;
Bl-218, 5.l.

REPEAL

18. The following by=laws are hereby repealed, namely:

{(a) By-law No. 5789 Respecting Streets,
passed on the Z8cth day of May, A.D.
1946; and all amendments thereto;

{b) By-law Mo. 8317 Respecting the Sale
and Setting OFff of Fireworks, paased

on the 10th day of June, A.D. 1958,
and all amendmsents thereto;

{c) By-law Mo. 8567 Prohibiting the Dis-

charge of Firearms, passed on the
10¢h day of March, A.D. 195%;, and
all amendmants thereto;

{(d) By-law No. 48 of the Revised By-laws
of 1910, Respecting sand and gravel
pits, and all amcendments thercto;
and

{e) By=law Ho. 2380 of the Township of
Barton To Regulate the Operation
of Pits and Quarries, passed on the
J0th day of June, A.D. 1958.

19. Every reference to By=law No. 93129 ghall be a
reference to this by-law.

20. The short title of this by-law is "The Streets
By-law®".

PASSED this 25th day of FEBRUARY A.D. 1986.

¥ [ hrasand
{lffﬁrl er Mayor
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Bill Bo. B-11

The Corperatiom of tee City of Hamilton
BY-LAW 0. BE-JLL
Te Amend:
Streots By-law No. 0329
Bespecting:
THEES AND SOEHURS

WHEREAS the Councl]l of The Corporatics of the City of Hanllton paspsed
By=law Ho. 0539 om the 9th day of May, 1981, being the Streets By-lam, to
regulate. emoag other thingw., the pleating of trees amd whrebs along ihe
boulevards and road allowmnces in the City of Hamilton

AND WHEREAE By-lew No. 00-TT wes passsd on the 20th day of Pebruary,
1988 to consolldate the $treets By-law Ro, 9329 ae esanded to dats,

AND WHEREAE the Ceuncil of The Corporatiom of Ehe City of Hamilton, im
adegting Item dA(m) of the Eighth Eepart of the Trassport and Environsest
Comniifes &t Its sseting held an the 10tE day of WM&y, 10@8,. dlrected (hat By-
law MHo. 1920 (ap consolidated by Dy=iaw Bo. G6-77) be amesded further wiih
respect to the planting of trees and ahrobs ea the boulevards snd road
allowances 1n the City of Hamilton.

EON THEREFOEE the Counci] of The Corporation af the City of Eami)ten
onacts as follows;

1. (1) ssctiem D(Z} of Fy-law Bo. 0320, as consolidated By By-low No. B88-77,
i farther amended by adéding tharsto the lollewing ssbasction:

bl Owemers of Land May Plant Shrabs. Sabject to
subsmction (3)(bb), nay owser of land abutting on &
highwky may plant hedges and shrubs e&nd othér plant
material wpem that portion of the highesy wpon shiok
Bis or bher lasd sbuts and whichk hass been sot apart
for the purpose of a slde-boulevard.

{23) Beotlon Gl(2) of Fy-las Ho., 0820, an consolidated by By-lew Ho. BB-T7,
s further amended by imsertieg afzer the numeral (2} the lotcer (a).

2. Backion BI(R) of Ey-lew Mo, 923&0. as consolidated by By-lew No. BB-TT,
in seended by sdding thersto the following subsectien:

ibb) ¥, Weo bedpe or shrub or other plast materlal
that is plamted sithin 0 feel of a public

sidewalk or curb or edge of & rosdwsy shall
be peraltted to sucoed 30 Isches In kelght.

2 By hedg= oF shrub or other plast msteclal
shall b= sc planted, or permittied to gErow
té sech an axtent, that 1t averhangs the
aldewal, shonlder or romdway.

&, fsction 8 of Ay-law Ne, 9330, an consalidited by Ay-law Ko, BE-TF, is
further saended by sdding therelo ithe fo)lowisg sebsectlon; A178
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ii0) Prealsg, Every peracn who planta & Lpes &
tress o & #lds-Daulavard within 10 fest of a public
sldewalk., curd, or edge of a roadwmy shall prune the
Lire® oF Liess Lo The tTrenk FoF the Firet 8 Feal
above Lhe Froshd.

i, In ali ether pespects, sacblion B of By-law Be, 0839, ab consalidated by
Py=law Mo, B8=TF, I8 hereby conflrmed, unshamped

B, §1) Section G(E) of By-ilaw No. 8488, as consolignied by by-lse No, #8-77,
I8 amemded by soding after the word “Redge” in thée sixth fine, the Follesimg:

ghrun, Tres, or otiner plant material,

[Z) SBsctiar P13} of By-low No. 2338, 48 consolldates oy By-lew Eo. BE-T77.
Ia mmanded by sdding after [he sord “hedge™ In The second Line. the Fallewing:

ghrul, tres of otber plant satecisl.

{3) In ali other respects, section @ of By-low Ko, §339. st consolidated by
By=law Ho. B8-77 Is hereby confirmed, unchanged.

PASBED this 75tk day of Cctober A.D, 1EEE

1.'1-'\..‘1-1._'!'1.1.\..-':_-

Clty Clerm Hiyai

[1068) & R.T.E.C. 4a, May 10

J
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Bill Wo. &-1

The Corporatlion of the Clty of Hamilton
BY=LAW NO. %2-0010
To Amend:
By=1law No. 86=T77
Reapect Lng !
ERRVICE CLUD BIGHE O NIGHWAYS

FHERRAS Dy-law HWo. B6-77 was enacted by the Counall of
The Corporation of tha Clty of Hamilton on the 25th day of Februoary
1986 to consolldate Streets By-law No. $328)

AND WHEREAS the Councll of The Corporation of the Clty of
Hamilten, in adopting Sectiom 12 of the 1%th Report of tha
TEA rt and Environmant Committes authoriszed the preparation of
this =law.

MNO® THERETORE the Councll of The Corporation of the Clty
of Hamilton snactas as follows:

1. Section 1 of By-law No. 86-77 is amended by repealing
clause (b). °

- | Bection 1 of tha said law s amandad by repaaling
clause (ba)} and replacling it Hll:hm following:

(baj) “Commissionar of Transportation/Environmantal
Gervices® means the Comnlasioner of Trane-
portatlon/Environsental Services of The Reglonal
Municipality of Hamilton-Wentworth;

3. Section 1 of the said by-law is smendsd by adding the
following clauss;

(ad)] *"Sarvice Club™ Beans a norn fit organization or

association which has itable or social
cbjects
4, Section 11 of the said by=law ls amended by adding the

following subsection:

(14) Bervice Club Signe. The Commissloner of
ation/Envirommental Services say issue a parmit
to al the placing of service club signs upon the City
highways. The location of the slgns shall be acceptable
te tha Comisslonar of Transportation/Environmantsl
Services apd te the Traffic Compissicmer. The signs
ehall be constructed and installed by the City at the
axpansa of the servioce club.
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5. Section 17 of the said by-law is repealed and replaced by
the following:

17. Every person who contravenss any provision of
this by-law is guilty of an offence and upen cenwviction
is liable t5 the fine specified in ssctlon &2 of the

EProwincial offences Act, ER.S5.0. 1980, Chapter 400, as
amended .

PABBED this Iith day of January A.D. 1997,

MAsasrare

Mayor

city clark

(1991) 15 R.T.E.C. 12, Octobar 29
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T™he Corporation of the City of Hamilten
BY-LAW MO, 93— 00
To Amandi
Btreats By-law Wo, BS5=77
Respecting
BIGME

WHEREMAS the unoontrolled posting of signs amd motices on
weility poles on tha highway ecreates a safety hazard for Ccity
employess and a potential traffic hazard;

AND WHEREAS the posting of signe and notices creates am
sasthatic and visual bllght;

AND WHEEEAS tha Clty providas kiosks for the public to
affix signa lan certaln parts of tha Clty;

HOW THEREFORE the Courmnci]l of Tha Corporatiom of the Clity
af Hamllton enacts am follows:

L. Section léa. of By=law B6=T77 is repaaled and the following im
substituted in 1lear

lga. (1) He reon shall erect or place or affix a mign
or post a notloes on property abutting & highway or part
of a highway eixcept in accordance with this mection.

{2) Any person posting a sign o notlice mhall
follow the directions of the Dlrector of Publioc Works.

{3) Signe or mnotices mhall bas fastensd with
adhessive tape. Ho parson shall fasten the slgn or postar
on a utility pole with staples or any setal device.

{4) Tha person poeting the algn or motica shall
remove the aign or notice and all posted materisls five
days after the ovent advertised has occcurred.

(5] Wo sign or notice which sxceesds the dimensions
of sleven (l11) inches wide by seventsasn (L7) Inchas long
shall ba poastad.

[{6) Por the purposss of this by=law, "sign" doas
not inclods & sign that is fres standinmg and on its own

AUpPOTEE.
FABEED thils I2th day of Jasuary o AD. 199].
city Clark Hayar

A182
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Bill No. A-T

The Corporation of the City of Hamilion
By-aw No. ™ - 016
Te Amend Srests By-liw No, 029
As Cossolidated by By-law Mo. 36-77
Respeciing

SNOW AND ICE ON HIHWAYS

WHEREAS City Council, on February 8, 1994, in adopting lore 13 of he Ind
Repott of the Transport and Exveronment Comminiee authorized an amendment o subsoction
% of Section 7 of By-bw Ma. 86-TT;

NOW THEREFORE the Counci of The Corporation of the Laty of Hamalios
enacts aa follows:

i Sebaoction 5 of Sectom 7 of By-law No. B6-TT b repraled snd replaced by ithe
[l g

ol | Mo porson skall eew, plece, bring of depoiil e of Ke of
ilsib onio the travelled porion of any highway of obatract

drainage 1o sy draim OF WOWET OF OPSTRACT BDORES B0 NPTy fire
Fydran

FASSEDD thia Bk day of February |99

Q22 S

CITY CLERK MAYOR

(o) 2 B.T.E.C. 13, Pebraary §

A183



at Vodlowa:

The Corpoeation of the City of Hamilion
BY-LAW NO. 96- 122
To Amend:
Strests By-laws No. 86-77
Respecting:
TEMPORARY HIGHWAY CLOSURES FOR EVENTS

A4468

Bill Mo, A-40

WHEREAS the Council of The Corporation of the City of Hamilion has
enacied "The Streets By-law™ No. 85-77, on the 25th day of Pebruary 1985;

AND WHEREAS the Munitipal Act. R.5.0. 1950, c. 45, section 207(44) states

*207. Bylaws may be passed by the councils of all
murscipalitics:

_ #.  Temporary closing of highway. -- For closing

Law,.”

AND WHEREAS ihe Municigal Aci. R.5.0. 1990, c. 45, section 207(84)(a)
provides thai clauses (2) and (b) below, with pecessary modifications, apply where closures
of highways on a iempocary basis i vehicular tnffic are autherized purssant to section 207
{44) of the Municipa] Act:

(1] Where & highway or portion thersol is closed by by-law under
this paragraph, the municipafity shall provide and keep in
repair a reasonable iemporary abiermative roote for maffic and
for &1l propery cwpers who cannol obltain access to their

property by reatan of smch chining.

b While a highway or portion @ereof is so closed to traffle,
there shall be erected a1 each end of such highway or portion
thereof, and wherd an ahernative romte deviates herefrom, a
barricade wpon which an adequate waming device shifl B84
exposed and in good working order continoously from sanset
unlil sunrise and af such points tere shall be ereciad a detour
sign indicating the alternative roule and containing a motice

shar dha hiskeuase b sinccd sm seeifdfa
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2
AND WHEREAS it in desirable 1o amend the mid Streets By-law to provide
for the matiers referred o i section J07(4) a8 bercimafter provided;

AND WHEREAS Council ot its meeting bheld on May 14, 1996, in adopting
Ireen 27 of the Tk Report of e Trassport and Envirooment Commitiee, resolved o amend
the Sreets By-baw as follows. .

ROW THEREFODRE the Courcil of The Corporation of the Clty of Hamilion
eract o follows:

l. By-low MNo. 8677 is amended by adding thersio the following definitions to

section 1,
n “Chiel of Police™ meass the Chiefl of Police for the Reglonal
Murnicipality of Hamilion Wenrworth;
g *Fire Chiel™ meams Chief of e Fire Depantmest of the Cuty of
Harnilton;
(h}y  “motor wehick" means motor wehicle as defined in the Highway
Traffic Act, R.5.0. 1990, c. 1.4, a5 amended.
L By-law Mo, B&T7 is amended by adding thereto the following provision as
soction &.1:
6.1 {n In i secison,

¥ §ESE3z 233geS
Hit
ﬂagii
E
i

2y Except where otherwise bwiolly permitted, a highway-shall sot be
cloted in whole or in part to vehichliit traffic on 2 temporary basis and used for
socia], recreational, commamity, athiefic or cinematographic WS
under the suthority of a Permil issued under this section upon the

incheding such foo for S Permit, as may be set cut in this by-law.

;
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3
(3 Committes. A special committes of Council is horehy esablished io
be known a5 the Highway Temporary Closures Committes. The Secretary of
the Committee shall be the Caty Clerk or the Clerk's designate. This Committee
shiall be comprised of the following clecied officials and decisions may be made
by amy three members of the Committes:

(&) the Mayor, (or Acting Mayor);

) the Chairman of the Tramport and Environment Commings,
{or Vice Chalrman); and

(<) the Aldermen of the Wand within which & highway is intended
io be semporarily closed o vebicular traffic.

W W Applications to close & highway In whole or ia pant on »
temporary basi to velicular imffic for the social, recroatioml, community,
athleesc of cinematopraphic parposes listed below ahall be under the jurlsdiction
of tae Transpor and Esvirosment Comminies for recommendation o Council:

i events invelving the sale andior cossumption
of aleohal;

(i}  evests involving gambling:

(i) motor vehicle and motorcycle races;

(W}  events with aircrafi, including passenger balloond
and parachutes,

{v) evenls within the dowstorwn arca bounded by
Bay. York, Wilson, Wellington and Mais Streews;

{wl}  events taking plese in more than one wand;

() Delegathon of Authority. Subdect 1o subsection (a) above, the
power of Council 10 asthorize the closing of highways in whole or in part on
i temporary basia to wehicelar traffic for social, recreational, commmnity,
athiletic or cinematognphic purposes is bereby delegated 1o the said Highway
Temporary Closures Comminee, parsuand 1o e Municipal Act. [R.5.0. 199,
€, MLA3, 5 20T(44]];

&) Applications for closure of & kighway to vebicalar traffic shall
not be approved pursasnt 1o this by-kaw where the closene is for a period longer
thas "on & temiparary bash” or ihe closure is for other than social, recreational,
community, athletic or cimematographic purpose, or combination of such
parpoes.

(5) () An application for closing & highway in whole or im par on a
ternporary basis to vebicular wraffic for an event may be,

(1) spproved, ubject o Be conditiors herein together
with such other conditions of approval which may
reasonably be requined aa a condition of spproval; or

{in  denied, or

(i}  where an applicstion B under the jurisdiction of the

Highway Temperary Closures Commisee, a3 an

altemative o (i) or (i) above, the special Committes

may refer the applicatlon wo e Tmmspon and

Emvironment Commimes for  considesation and
recommendation 1o Comneil;

[13] Mo decision shall be made by the Highway Temparary

Closures Committes watil, A186

{h  theapplicant has submited an application o the Ciry;
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(i} the applicant has paid an application fee at such mie
&5 Council may require from time fo time; and

iy the Commiitee bas received (e appropriste saff
report and recommendation on the application;

(=] All decizions of the Highway Temporary Closures Commisies
shall be reporisd 1o the Transport snd Esvironment Commimes for the
information of tat Committes;

] Appeals. A dechsion of the Highway Temporary Closures
Muﬁhmﬂuwhwr;h“ﬂuwﬁﬁupm
and Envirenment Committee for its recommendstion o Cosacll,
applican submin 3 Notice and grounds of appeal h“ﬂh‘ﬂﬂ'ﬂ!ﬂrﬂl‘rﬂf
the Tranaport and Environment Comimbmes.

) The closure and occupation of & highway for & grester aren of for a
loager period of time than may be secessary in the opénion of the Commimee,
having regand s the mature of the proposed purpose asd the aafety and
cosvenience of the public, skall o be approved. Events wpon & higheay
in & residential area shall be restricted 1o the period betweesn §:00 a.m. and
11:00 p.m. unless otherwise permitted as a condition of approval.

{7 All clowsres of highways in whole of i pan on & emporary bsis o
vebscalar traffic, approved by the Highway Temporary Clomres Commisse or
Comnc|l, a8 the case may be, shall ba subject i the condilona in this by-law
and to sdditional specific conditioes of approval, if any.

(8} {a) Application. Every npplication for s clogere of a highway in
whiale of in part, W vehicular trallic on & temporary Baiis, ahall be submined
1o the City and shall include Be following mimmum nformation:

®  nameand street address of applicant (event sponsor) and
the mailing sddress, (i different) ;

L chariable mgisraton samber of spplbcass, (i wny),
from Revesue Canads;

- name and contsct sddress of applicam’s agesl or
representative; ;

&  proposed lecation(s) of the portionds) of highwayis) to
be cloded on & temporary basis (o wehicalsr uaffic;

L proposed  bours and dase(s) of chossre of highway o

vehicular waffic;

specific namre of proposed cvent;

proposed bours asd dase(n) of event;

where applicable, cumber of eatimsied participants and

mirmber of esthmsted specinion;

®  the fees or charges (if any) infended m be recaived by
the applicant from participants in the proposed event or
from members of the peblic.

(i ] The spplicstion shall be reviewed, circulated for comements [0
the appropriste departments and public agencies and a recommendstion on each
application shall be made Tor & decision:

@  Application Fees. Every spplicant shall pey such application
fee at moch rate &5 may be preseriped from dme o tme by Couscdl,  Couneil
may set fees for the following classes of applicants:

(i)  apphcations by s commercial organtzation, ﬂué%:87
non profi companies comprised of commercial
ofganizations);
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{ii)  applications by & charitable organiration registered o3

{iiiy applications by & person not within either of the above

(107 Agreement to cover costs and indemnify City,

i) Every applicant shall, prior o the issaance of & Permit, enter
into & Licence Agreement with and satisfactory to the City in accosdance with
the conditions of approval, in respect of the temporary cloalng and the
event, regarding the sandard and additiomal specified conditions, (if am), of
approval, including, the following minirmem conditions:

()  the area of the highway (o be closed on & iemporary

(i1}
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m-::nﬂdhl;pﬂﬂu':muhm
closing of the highway to traffic, ismance of the Permi
or from the occupation of the highway thereunder;

(vi} where the applicant ls mot |mcorporated, the locnce
agreement shall be signed by pot less than rwo persons
who shall assume e obligiions In the lHoence

agreement in favour of the City,

(b In adSchon, a3 & condiden of spproval, an applicant may be
required i provide the following, (detnils of which shall be included in the said
Licence Agrecmemt}:

(i  payment of cash or Jetier of credit satisfuceory to City,

(i) agresment ofa boading company accepiable to the Chty
ard licensed o carry on Basditess is Omntario, in such
sum 15 may be required, © indemnify and/Ab88
harmiess the City, from any and sl sctions, claims,
damages and boss whatsoever, arising from such use of
the highway;
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L]

(i)  a comsent and waiver from cwsers of adjoining lands
of sl claims against the City for any damages which
may resali, whether directly or indirectly, from sach
closure and use of that part of e highway, which shall
b Filed with the Clty before the Permil s saved;

(lv) -Mﬂmﬂhnnrwﬂhmﬂh
the opinion of the Committee or Council, as the case
may be.

(11} Tesuramce. Every applicant shall, prior io isssance of a Permit, obtain
and file with the City, a Comprehensive General Lishility. Propemty Damage,
Bodily Infury Inssrance in the amount of 52, 000,000,008, (or larger pmownd
as may be required as a condition of approval), covering the activity - with a
company end In s form estisbenry w the City, in the sume of the spplicant and
providing The Corporation of the City of Hamilon and The Regional
Musmicipality of Hamilion-Wentworth as additional maured, subjcl to croms
liakslity and severability of imerest provisions.

(123 Isuance of Permii
Aftier an application B approved. a Permit shall not e
isseed for an evert ustil the following mamters have been completed andior
received s required from the applicans:
() evidence stisfaciory to the City of compliance with the
if

(e}

(13  Terms of Permit
(x) Every Perma shall
W

™)
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(c) Cancellation of Permit. In case of emergency or where # is

(14 Closure of highway to vehicular traffic on temporary basks.
After & Permit is Lssed hersunder, siaff,

{a) is authorteed to and shall take stcps mecessary o prohibit
vehicular traffic i order that the sz highway or that portion
of it being 5o closed, ihall be lemporarily closed and, for thad
purpose o cover such traffic signe and parking meters as may
be necessary o give cffect io the spproved clomure of e
highway to vehicelar traffic;

&) shall immedately forward a copy of the spproved decision,
the sdditioeal specified conditions of spproval if any, and the
Permin, 1w the appropriate deperments and ageaches,
inchuding, the Ward Aldermen;

(1% Standard Condithss of Appreval. All closures of highvays 1o
vehicular raffic en & emporry basls for an event are subject to he applicant
fulfilling each of the following standard conditions of approval:

)  Notice,

() Frluum:hnmﬂm:mmulm

fourisen day's natice prior 1o the event;

(i)  such other Notice 1o the public on ssch dates, in such
form and in such media as may reasonably be required
in the opision of the Ciy;

(lif) wherver an applicant recognizes of cradits in
form of media, contribesors whose ssvbunnce mads
event possible, the applicant shall include the City
among those credita,

) Admisgion Charges. That the applicant sball nee collect any

ic) Consent of Partieipani. That pricr 0 the event, where the

-umummhqmmﬁmm
from the event, satisfacsory to the Ciy and fle sach 0
with the Ciay;
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{e) Alternative Route.

(i}  That po property owser or retidest adiscent io the
highway closed w veblcslar traffic skall, because of the
temporary highway closing and the cvent, be denied
access by foot 1o thelr property. Purther, the applicam
shall take all reasonable actica required o ensure the
safery of and mininides inlerference with owners,

tenants, and ocowpants of adjoining properties;

(ii}  That whene a highway or portion thereof & so closed,
the spplicast shall provide and kegp in repair within
the porthon of the highway closed o vehicalar traffic,
1o the extent required, 3 ressonable temporary roue
sstisfactory (o wall for the we of cmergeacy vehicles
and for all property owsers 10 obtain pedestirian access
o their property;

(Mote: The Munbcipal Act states that, with necessary modification,
"Where o highway or pomtion thereol i clossd by by-low onder this
paragraph, the mumicipality shall provide and keep in repair a
reasonable iemporary aliemative rowe for traffic asd for all property
ewners who cannot obtain access w0 their property by reason of such
closing.* Musicipal Agt, R.5.0. 1990, c.43, section 20744)(n)

) Supervidon, Inapection, and Inspectlon Fess. That all
iemporary closings be carried oot under the direction of and
satinisctory to siafl; fhe applcant shall sot I sdvance or
during the eveni erect amy trafflc or parking sgna upon oOf
adjacent to the highway.

(] Oiher By-Laws. That the applicant comply with the ather
by-laws of the Ciry and the Region, Incloding The Nolse
Conmtrol By-law and the bylyw titled, The City of Hamilton
Licessing Code,

{n Other Requirements. That the applicam comply with such
oiber condwions that may be specified in writing a3 2
condiion of approval and such sdditional conditions that may

be required in writing or verbally by the City before or during
the event;

{g) During the temporary closing of highway.

(i}  That the applicant use only the permitted part(s) of a
higbway |8 scoondance with the terma of the Permle,
the conditions of approval and provisions of this By-
faw.

{ii)  That regular reports shall be given by the applicant 1o
the City of the progress of compliance with conditions
for the event and subequently, restoration of the
highraay;

¥

(i) That the wmporary closings be carmed ol in a propes
workmaniie®' manper, with all propeny precautioss and
mafety measures fior the protection of public and private
property, including maintepance of all nmm:l.
warming Fights snd waichmen, all under e direction
and 1o the satlsfsction of staff;
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{iv) That the applicam not allow sy portion of the evenl,
including spectators, pamjcipants, vehicles, partitons,
barricades, signs, of olher cgupmeni wed in
conmection with the evest, 1o bock any fire hydmng,
accesv/egress ramps, snow and garhage removal, or
inderfere with the installstion, maintesance, or repailr io
any plant of equipment of e Ciy, The Regional
Muncipality of Hamilion-Westworth or any other
utility in the City highway .

(%)  That the applicant not allow any of the applican’s
event, ity participanis, Epoctators of eqEpmen, 0
impade emargency vehbcles;

(vi} Barrkcades and Detour Sigm. That prior 1o and

[vii} Thai all barricading, detour signing equipmeni and

&
£
-~

it I8 necessary for the City do relocats, remove
the signs, barricades or other equipmest or
of the applicam for amy reason whatsoever,

i

The applicast, upon demaisd], afer the evest, pay o e City
all costs incerred by the City parsuant o this by-law in O 2
of the cost pre-estimare monies or secerity already rocoived by
the Caty, (i any).
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1]

(16) In the event of non-compliance with the provisions herein, by smy
person, an Order o Comply may be issued and served upon such person, by,

{a) the City Clerk or any suthorized by-law enforcement officer
for the Ciry; or

() the Chief of the Fire Departmest, or the Chief Fire Prevention
Oifheer, or eny OfMficer or Inspector of tdee Flre Department;

o
e} the Chief of Police or any other police constable.

(17 Ewwmhwﬁm&ﬂwﬂﬂmﬁrhm.m“‘mﬂm
an Owder 1o Comgply is served, shall, lorthwith, take such stéps aa ame neorssary
0 comply with the Order wighin the time provided for compliance.

(18)  Where any holder of a permit fails o comply with an Order 1o Comply
issued purssant 1w this by-law, in addition 0 any other remedy or pesalty wnder
this by-law, the City may immediaicly revole their permit and shall fortbwith
caust them to be served with a written notice of such revocation and wpon
service of the potce of revocation he permil holder shall forthowbih surrender

the permit o0 the City.

- This by-law comes im0 force and effect on the date of i pesaing sd emciment in
respect of all applications submitied o the City on or afier the said dake,

3. Except as amended herein, Streets By-law No. 8677 is bereby confirmed.

PASSED this Jek day of July A.D. 199

2 Woltlneld -

Acting CITY CLERK Acting MAYOR

A193
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Bill No. 4-71
The Corporstion of the City of Hamilion
BY-LAW NO. 96-205
To Amend
By law No. 86-77

TO REGULATE USAGE OF HEDGES, SHRUBS
AND FLANT MATERIAL ON ROAD ALLOWANCES

WHEREAS Subsection 3803 of & Municipal Atz R.5.0. 1990, ¢. MA45, m
amended, suthortoes the council of every mumicipality © pass by-laws for plicing or
permiming any pemon under such comditiosa as may be ngroed upom to place, conatruc,
mawall, maissin, ssd we objects n, on, weder of over highways under ks jurisdiction, o
permil any person & make, maimtain and ase aress under and openings in the hdghways, for
prescribing the torms and conditions upon which the same are to be placed, constracted,
matalled, maintained or used and for makieg such annual or other charge for the privilege
conformed by the by-law a4 it consideni romscmable;

AND WHEREAS Subsection 214(1) of the Municipal Act. B-5.0, 1990, ¢. M.45 as
amended authorizes the councils of all menicipalities © paw by-liws for probibiting or
regulating the oletrocting, encumbermg, mpering or fouling of highways or bridgos:

AND WHEREAS the Council of The Corporntion of the City of Hamilton passed By-
law Mo, 9339 on te P day of May, 1961, being the Sirceti By-law, io regulate, among
mwumﬂmuﬂmmmmmmﬂmﬂmhm
City of Hamileon;

AND WHEREAS By-lsw No. B6-77 was enacied oo the 256 day of February, 1986
0 consolidaie the Streets By-law Mo 9338

AND WHEREAS By-law Mo, 88-248 was passad on the 5th dsy of October, 1988 1o
amend By-bvw Mo 86-77 on the planting of trees and shrubs on boulevards and the rosd
allpwance;

ANT} WHEREAS By-dsw No. 85-244 was repealed by By-law No. 92.135;

AND WHEREAS City Council, on Faly %, 1996, in adopting Secton 12 of the 10th
Report of the Trassport and Eavironment Committee authorined this By-law;

NOW THEREFORE the Council of The Corporation of the City of Hamilion ensets
i Follows:

L. (1) Paragraph (d) of Section | of By-law No. 86-77 is amended by deleting
parzgraph (d) and subsiting in leo,

(dy  “Ddrector of Public Works® ahall mean the “Commissioner of
Public Works and Traffic"

()  Parsgraph () of Section 1 of By-law No, 36-77 & further amended by deleting
parsgraph (e) and substitating in liew,

e} “Traffle Commasioner” shall mean the "Commisioner of Peblle Works
and Traffic”.

Al94
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2
2 By-law No. B6-T7 s amended by the addwon of the following Sechon:
OWNERS OF LAND MAY PLANT HEDGES AND SHRUBS
5 {1} Hedges, shrubs and other plant matensl may be permined om the
boulevard of the hghway provided that sy such hedgs, shrob or ofther
|!Il.:|:l. maleral samated within the ghwey

{ih shall nol crenie on ohatrection o maific eaing the highway;

(i) elali be maintuined by the owser of Hwe land shuning the
highway at mot higher than 76 cm or 30 inches in height:

{1k} whall not overhang the sidewalk, sboulder of moadway;

{ivli  shafl mamiain a mindeum clearance of 0L6 metres or 2 fesl from
a fire hydrand, and

(v  shall not obstruct the view of a fire hydrant from the road.
(2}  Where an owner of lend abistting a highway hes planted a rec oo the
boulevard of a highway, the tree shall b= prused 10 the taak for the

firm 2.4 metres or & feel by the Depentment of Puhlic Works and
Traffie.

PARSED iha jork day of [ ambsar . g

TV wiraand

02

CITY CLERE MAYR

{1996) 10 RT.B.C. 12, July 9

A195
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Bill No, D45
The Corporstion of the City of Humilicn
By-law No, 97- 162
To Amend:

By-law No. §6-T7
The Strests By-law

Respecting:
PANHANDLING

WHEREAS paragraph 140, Section 210 of the Municipal Aci. R.S.0. 1990, Chaspter
M 45 suthorites municipalities o enact by-laws o regulse poblic neisances;

AND WHEREAS Sectica 102 of the Mupicpal Ad allows that every council may pass
sach by-laws and make sech regulations for the bealth, safery, morality and welfare of the
ishabicsnts of the municipslity in maners not specifically provided for by the Mumicipal Act
&5 may be deemed expedient and are mot contrary &0 law;

AND WHEREAS the Council of the City of Hamilon deems it hecessary to ensure
citizens ressonably unencumbenad scoess 10 pedestrian walkways within the Ciry of Hamilion;

AND WHEREAS Council, on Thursday, 1997 August Tth, in adopting Section One
of the Seventeanth Repon for 1997 of the Finance and Adminisration Committes authorized
s Ey-law;

NOW THEREFORE the Council of The Corporation of the City of Hamilton emacts
as follows:

Section 16 of By-law Mo. 86-T7 is amended by the addition of the following subsections:
(£Z) 12.1 For the purposcs of this subscotion:
(8) "eeare” mEAnA bO SIOP OF brisg to &6 end

{b “eongrepa” means 0 gather into a group of more than one
.

()  “obstruc” means 0 inlerfere with or make difficult of passage.
(d)  “ofieer’ means » swom member of the Hamilon-Wentworth
Repiomal Police Serviee or a mumicipal by-law enforcement
officer appointed by the City of Hamilon
Genersl:
12.2 Mo person shall congregate aed il or siand so & o obstrect the free
passage of enher pedestrian of vehicular traffic on any sireets or
sidewalks regulassd by this By-low,

1.3 Adiy person who dbstructs pedestrion or wohsculsr traffic on & aldewalk
ar street shall, when directed o do 50 by an officer, cease sach
ohatraction

A196



Exclusions:

124 Any parede, festive pocasion of other event approved by the Cliy of
Hamdton shall be exchsded from the provisions of this subsection.

Enforcement

12.5  Swom members of the Hamilios-Wentworth Regional Police Service and
munkcipal by-law enforcement officers of the City of Hamilion arc
aulhorized o enforce the provesons of this by-lew,

(13 131 For e parposes of this subssetion, “aggressive panhasdling” mean:

{a) approaching, speaking o or fllowing a person for the purpeds
aof eatreuting of urgmg thal peraoa W ghve moaey, i sock a
manmer o8 would caee o reasonable person o fear bodily harm
aof harm (o property on the person’s immediste possesahon,

(b} tooching & person withost ther consent while pashandling from
wch person;

{g} repestedly panhasdling fromm a person, of following a penon

after & persons haa made & negathve rospomse; of

(d}y pankanling by manding. sittsag or cthirwise in ssch & manner
a0 as o intentionally block, obstrect or interfore with the safe
passage of pedestriams or wehicles, including unreascnably
causing o person Or wehicle W ke evasive sction o ivoid
phosical contact,

132 Mo person shall aggremively panhandle on any strects or skdewalks
regulaied by this by-lnw

13.3 Mo pemon shall solicli money from any pedestrisn by panhasdiing on
any dreets or dabewalks regulsied by this by-law @ such a masner & o
imeriere winh the shility of pedestriass 1o enter business ¢stablishments
located on soch sirocts.

A4481

PFASSED this Tk day ol Mg 1997,
AL, e

Qﬁg |

CITY CLERK MAYOR
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Authority: Item 4, Committee of the Whole
Report 03-028 (PWO3130/PD03226)
CM: October 15, 2003

Bill No. 296

CITY OF HAMILTON
By-law No. 03-296
Being a By-law to provide for the removal of snow and ice from
roofs and sidewalks

WHEREAS Section 130 of the Municipal Act, Chapter 25, S.0. 2001, provides that a
municipality may regulate matters related to the health, safety, and well-being of the
inhabitants of the municipality;

AND WHEREAS the City of Hamillon Act,_ 1998, S0. 1999 Chapter 14, Schedule C did
incorporate, as of January 1st, 2001, the municipality of the "City of Hamiton™;

AND WHEREAS the City of Hamillon Act, 1999, provides that the By-laws of the former
municipalities continue in force and effect in the City of Hamilton until subsequently
amended or repealed by the Council of the City of Hamilton;

AND WHEREAS the Council for the City of Hamilton deems it expedent to enact a
single By-law to provide for the removal of snow and ice from roofs and sidewalks, in
place of By-laws of the former area municipalities;

NOW THEREFORE, the Council for the City of Hamilton enacts as follows:
Definitions

1. In thiz By-law,
(a) "City" means the City of Hamilton;
(p) “Council” means the council for the City of Hamilton;

(c) “Conseculive winter slorn events” refers to any precipitation andior
accumulation of snow or ice from the beginning of the original winter snow
event, and any subsequent storm events occurring within a 24 hour period
of the cessation of the previous storm event;

(d) "Director” means the Director of the Operations and Maintenance Division
of the Public Works Department for the City, and includes his designate
and successor,

(e) “Highway" means a common and public highway under the jurisdiction of
the City of Hamilton, and includes a street, sidewalk, boulevard whether
paved or not paved, an unopened road allowance, and any portion of the
land situated between street lines; 08
Al
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(f “Winter Storm Event” refers to any precipitation andfor accumulation of
SNOW Or ice.

2. In this By-law, whenever a word imparts the masculine gender # is deemed to
include the feminine gender.

3. In this By-law, the singular sense is deemed to be inclusive and interchangeahle
with the plural sense

Application of By-law

4, The provisions of this By-law shall apply to all lands within the boundaries of the
City, except for those areas designated as being exampt by the Director,

General Duties, Obligations, and Prohibitions

5. That every occupant or owner shall, within 24 hours of the cessation of a Winter
Storm Event, or within 24 hours of the cessation of a seres of Consecutive winter
storm events, remove and clear all snow and ice from sidewalks abutting the

highways in front of, or along side, or al the rear of any occupied or unoccupled
iot, or vacant lot;

6. All owners or occupants of buildings where the roof or eaves of which abut or
overhang the highway or sidewalk upon the highway shall, whenever ice or snow
accumulates on the rool or eaves, remove the same Immediately, and in a
manner showing due care and precaution for the safety of persons passing.

T. No owner or occupant shall throw, place, bring. or deposit snow or ice:

(@} On or immediately adjacent to a fire hydrant, or in any manner that
obstructs access to a fire hydrant;

(b} ©On or adjacent lo a travelled portion of the highway, or in such a manner
s0 as o Interfere with the safe passage of vehicles, or pedestrians, or
obstruct the visibility of vehicle operators or pedestrians

(e) Insuch a manner so as to obstruct drainage to any drain or sewer

8. That if the owner or occcupant fails, neglects, or refuses to comply with Sections
5, B, and 7 of this By-law, the Director in lisu of, or in addition to any other
remedy provided by this By-law, is authorized to have the snow or ice fo be
removed at the expense of the owner or occupant, and in the case of non-
paymenl, such expenses may be recovered in a like manner as municipal taxes.

Enforcement

g. Any Police Officer, Municipal Law Enforcement Officer, or employee of the City
designated by the Director for the purpose of this Section is authorized to inform
any person of the provisions of this By-law and to request compliance ﬂ‘-Brawiih'Algg
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10.  Any Police Officer, Municipal Law Enforcement Officer. or employee of the City
designated by the Director for the purpose of this Section is authorized to order
any person beliaved by such Officer or employea lo be in contravention of this
By-law to desist from the achivity consisting or contributing to such contravention;

Penalty

11.  Any person contravening any provision of this By-law is guilty of an offence and
upon conviction, is liable to such penalty as provided for under the Provincial
Offences Act, R.S.0. 1880, Chapter P.33, as amended,

Severance

12.  Should a court of competent jurisdiction declare any part or whole of any
provision of this By-law to be invalid or of no force and effect, the provision or
part shal be deemed to have been severed from this By-law, and it is the
intention of Council that the remainder of the By-law survive and be applied and
anforced in accordance with the terms to the extent possible under law.

Short Title

13.  The short title of this By-law shall be "The Snow Removal By-law”.

Repeals and Enactment

14. That By-law 88-152-S (Flamborough), By-law 86-77 (Hamilton) Section 7, By-law
4114-93 (Dundas), By-law 434-80 (Glanbrook), By-law 4477-96 (Stoney Creek),
and By-law R77-109 (Regional Roads By-law) be repealad.

15. Any references to By-laws 88-152-5, B6-77, 4114-03, 434-00, 4477-06, and R77-
108, as amended, antedating the passing and enactment of this By-law shall be
deemed a reference to this By-law.

16. This By-aw shall come into force and effect on the date of its passing and
anactment.

PASSED AND ENACTED this 15" day of October, 2003

L~ MAYOR ﬁ : i i CLERK e
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Authority: Item 13, Public Works, Infrastructure
and Environment Committee
Reporl 06-010 (PWO06034a)
CM: June 14, 2006

Bill No. 151

CITY OF HAMILTON
BY-LAW NO. 06-151

To Regulate the Planting, Maintenance, and
Preservation of Trees on or Affecting Public Property

WHEREAS Council deems it in the public inlarest to protect Hamilton's tree assels on
Public Property to preserve the quality of life and environment for the present and
future inhabitants, and lo ensure thal any necessary tree removal is considered in
advance and carried out under conditions as may be imposed,

AND WHEREAS the Municipal Act 5.0. 2001, Chapier 25 as amended, Seclions 2
and 8 through 11, allows thal Council may provide necessary and desirable services,
manage and preserve public assets, foster environmental well-being, and exercise
specific and general powers 1o act, and lo regulate and prohibil the acts of others;

AND WHEREAS the City, pursuant to Section 135 of the Municipal Act 5.0. 2001,
Chapler 25 may by by-law prohibit or regulate the injuring or destruction of lrees;

AND WHEREAS the City, pursuant o Seclion 141 of the Municipal Act may provide
trees to the owners of land adjacent to any highway;

AND WHEREAS the City, pursuant to Section 62(1) of the Municipal Act may, at any
reasonable lime, enter upon land lying along any of its highways to inspect trees and
conduct tests on trees: and to remove decayed, damaged, or dangerous lrees or
branches of trees if, in the opinion of the municipality, the trees or branches pose a
danger to the haalth or safety of any person using the highway;

AND WHEREAS the City, pursuant to Section 62(2) of the Municipal Act may remove
a decayed, damaged or dangerous tree or branch of a tree immediately without notice
o the owner of the land upon which the tree is located, if in the opinion of the
Employee or agent, the tree or branch poses an immediate danger to the heaith or

safety of any person using the highway;

AND WHEREAS the City of Hamilton Act, 1999, 5.0. 19989, Chapter 14, Schedule C
did incorporate, as of January 1st 2001, the municipality known as the “City of
Hamilton®;

AND WHEREAS the City of Hamilton is the successor to the following former arsa
municipalities, namely: The Corporation of the Town of Ancaster, The Corporation of
the Town of Dundas; the Corporation of the Town of Flamborough; The Township of
Glanbrook; The Corporation of the City of Hamillon; and the Corporation of the City0b 1
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Stoney Creek, and to the Regional Municipality of Hamilton-Wentworth, all hereinafter
referred to as the “former municipalities™;

AND WHEREAS the City of Hamilton Act, 1999, provides that the Bydaws of the
former municipalities continue in force and effeclt in the City of Hamilton until
subsequently amended or repealed by the Council of the City of Hamilton;

NOW THEREFORE the Council of the City of Hamillon enacls as follows:

Definitions and Application
1(1)  In this By-law:

(a)

(b)

{c)

(d)

(e)

()

(9)

(h}

"City" as the context requires, means the municipal corporation “City of
Hamilton® or the geographical limits of the municipality;

“Conlractor” means a person engaged to perform a specific activity or
sarvice, on or at a particular land or premises;

*Council® means the Council for the City of Hamilton and includes its
SUCCESSOT;

"Destroy” in relation to a tree includes any action which causes or results
in the death of the tree, not limited to but including the acts of cutting.
burning or knocking over the tree, and “destruction” shall have a

comesponding meaning;

*Diamater at Braast Height or "DBH" means the diameter, including the
bark, of the trunk of a Iree measured al the lower of (a) a poinl 1.3
meters (4 feel and 3 inches) above the ground in an undisturbed state at
the base of the tree, (b) in the case where the main trunk of the tree
splits below the point in (a) the point of measurement shall be at the
point on the tree trunk where the trunk separates, or (c) at the top of the
stump of the tree where the tree has been cul down and all thal remains
of the stump is below the point in (a);

"Diractor” means the Director of Operations and Maintenance for the
and includes the Director’s designate or Successor,

“Drip Line™ means the outer boundary of an area on the surface of the
ground directly below and which corresponds with Lhe outer edge of the
crown of the lree;

“Emergency Work™ means any work carried out by the City, a public

utility sarvice, or other authonty and its contractors, whether above and
below ground level, which is work necessary in an emergency situation

for maintenance, or to restore or ensure service is maintained, and
specifically includes the following whether as a repair, upgrade, or new
instaliation, and without limiting the generality of the foregoing: utility A202



(i)

1)

(k)

0

(m)

(m)

(@)

(p)

(a)

(r)
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work, storm or accident damage repairs, road work, storm sewer and
sanitary sewer work:

"Employee™ means all employees, servants, and agenis of the City of
Hamilton ar contractors hired by the City of Hamilton;

“Foreslry and Horticulture Section™ means the Forestry and Horticulture
Section of the Operations and Maintenance Division within the Public
Works Depariment of the City of Hamilton and includes its successor;

"Forestry Management Plan” refers to all City of Hamilton policies and
procedures govemning forest health, tree maintenance, planting
requirements, activities affecting public trees, and includes the policies
attached to this By-law as schedules;

“Good Arboricultural Practice® shall be a reference to the guidelines and
practices relating lo proper tree maintenance and care, as defined and
published by the ISA (Intermational Sociaty of Arbonculture);

"Highway" means a common and public highway under the jurisdiction of
the City of Hamilton, and includes any bridge, treslle, viaducl or other
structure forming part of a highway, and includes any portion of a
highway 1o the full width thereof;

“Improper Pruning” means timming a tree 50 as lo causa imeversible
damage in a manner contrary to Good Arboricultural Practices:

“Injure” includes any act or treatment which causes irmeversible damage
1o a tree and includes, bul is not limited to the acts of changing grades
around trees so as o affect further growth or haalth of the tree by
exposing roots or burying the trunk or branches, compacting soil over
rool areas so as lo preven! sufficient absomlion by the tree of waler,
severing or damaging roots, the improper application of chemicals,
improper pruning or the remaval of bark and “injuring” and “injury” shall
have comesponding meanings;

“Municipal Law Enforcement Officer” means a parson appoinied as such
under this or any by-law of the City;

"Maturalized Area® means an area that has been set aside by the City of
Hamilon for the undisturbed growth of any tree species where the
desired effect is that of natural growth, and for the purposes of this By-
law the term will include municipal woodlots and woodlands;

“Officer” means any person designaled by the Director to camy out
dulies, issue orders or lake actions under this By-law, and the term
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(aa)

(bb)

(cc)
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“Operations and Maintenance Division™ refers to the Operations and
Maintenance Division of the Public Works Department of the City of
Hamilton and includes its successor;

“Pest” means any organism, including but not limited to such things as
insects or diseases whether viral, fungal, or bacteral, which directly or
indirectly cause irreversible damage lo the long-term health, vitality,
longevity, and integrity of a tree;

"Planning and Economic Developmenl Depariment” refers to the
Planning and Economic Development Department for the City of
Hamilton and includes its successor;

*Private Property” means land other than public property, and includes
those public unassumed alleys which have been occupied or fenced by
a person other than the City;

“Private Tree™ means any tree which has greater than fifty (50) per cent
of its trunk diameter measured al ground level on privale property,

“Pruning” means the cutling away of parls of a tree for reasons Including
but not limited to: safety concerns; maintenance of legislated
clearances, tree health and vitality;, disease control; clearance for
pedestrian and vehicular traffic; visibility clearance for stop signs, traffic
signals, and bus stops; clearance for buildings; removal of deadwood;
crown thinning for tree haalth or to improve sunlight penetration: crown
balancing lo comrect storm damage; crown reduction when overall size is
considered problematic; or clearance from hydro lines and other utilities;

"Public Property” includes a highway, park, public unassumed alley, or
any other public place or land owned by, or leased o, or controlled by, or
vested in, the City,

“Public Tree™ means any tree which has grealer than or equal lo fifty (50)
per cent of its trunk diameter measured at ground level on public
property, and “public tree” shall be used interchangeably with “municipal
tree”, *municipally owned tree”, “Cily tree” or “City owned tree”;

“Public Works Department™ means the Public Works Department for the
City of Hamilton and includes its successor;

*Removal® means the elimination, in whole or in part, of a free;

“Tree" means a plant of any species of woody perennial including its root
system, which has reached or can reach a height of at least 4.5 metras
at physiological maturity;
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{dd) “Tree Mainlenance” includes all operations of walering, nimming,
pruning, spraying, injecting, fertilizing, treating, cabling and bracing, and
any other like aclivity;

(ee) “Tree Protection Zone (TPZ)" means a resiricted area, enclosed by

fencing, around the base of a lree with a minimum radius aqual to the
drip line, which serves to protect a tree and its root zone;

(fi “Work® means the labour, task, duty, function, or assignment often being
a part or a phase of a larger aclivity or projecl, and shall include, but not
be restricted to, excavalion, construction, development, ditching,
lunnelling, trenching, soil disturbances, or compaction.

In this By-law, the singular tense is deemed to be inclusive and
interchangeable with the plural lense; the plural tense is deemed to be
inclusive and interchangeable with the singular lense.

In this By-law, where both metric and imperial measuremenls are given for the
same item, the imperial measurament is provided for convenience only and is

approximate.

Subject to subsection 2(2), this By-law applies to:
(a) Persons within the City of Hamilton;

(b)  Public trees: and

{c) Private trees, which pose a threat or hazard to persons or property on
public property.

This By-law does not apply to:

{(a) Trees in private woodlands, as woodlands are defined in By-law
No. R0OO-054 of the former Regional Municipality of Hamilton-
Wentworth, or such successor by-law enacled under the authority
of Section 135 of the Municipal Act,

(b) Woodlols, as defined in By-law No. 4401-86, as amended of the former
City of Stoney Creek; or

(c) The matters listed in sub-section 135(12) of the Municipal Act.

The requiremants and prohibitions in this By-law are in addition to any
applicable prohibitions or requirements in the City of Hamilion Parks By-law No.
01-219 as amandad, and in the avent of conflict, the provisions which are most

protective of trees prevail.

Authority of the Director
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The Director is hereby authorized to administer and enforce this By-law and has
delegate authority granted by Council to execute the provisions of this By-law
or fo provide consent or approval where required, including the imposition of
conditions as necessary to ensure compliance with this By-law and ensure
minimal removal or other negative effects from removal of trees.

The Director may request municipal law enforcement officers to enforce this By-
law, who shall have the authority to carry out inspections, issue orders, and
otherwise enforce this By-law, and the Director may assign dubies or delegate
tasks under this By-law whether in his or her absence or othernise.

The Director has the authority to develop and mainlain a Forestry Management
Plan including level of service standards and practices / guidelines.

Where consant of the Director is required under this By-law, and wheare
permission or approval has been refused, or where permission or approval has
baen granted and subsequently withdrawn, writlen justification must be
provided to the individual detailing the basis for not granting approval.

In addition to the authority otherwise provided in this By-law and subject to the
Council authorized budget, the Director is authorized to perform or arrange the
performance of the following duties:

(a)  Supervision of the planting, care, and mainlenance of public trees:
(b) Supervision of the pruning or removal of lrees:
(i)  Upon public property;

(i)  Upon private properly where the branches extend over public
property and the removal is performed by City employees or
contractors; or

(i) Upon a highway where the branches of any public or private tree

extend over a highway and the removal is performed by City
employees or contractors.

The Director, once designated as an inspector by the President of the
Canadian Food Inspection Agency, for the purposes of the Plani Protection Acl,
S. C. 1990, ¢.22, has the authority to inspect for the presence of pests and to
take action including the removal of trees on all public and private property, in
accordance with that Act.

Prohibitions Against Injury or Destruction

8

Mo Person shall undertake to or cause or permit the undertaking of any of the
following actions lowards a public tree:
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Injure, remove, disturb, damage, destroy, cul above or below ground,
spray, prune, or alter in any way a public tree; without prior approval and
compliance with terms provided in Section 10, or as provided for in the
City of Hamilton Public Tree Removal Policy; or

Depaosit, place, store, or maintain any stone, brick, sand, concrete, soil,
or any material, equipment, or vehicles that may impede the free
passage of water, air, or nutrients to the rools of a public tree, or perform
any work within the dripline of a public tree which causes the destruction
of, removal of, or injury to the tree, without pnor approval and
compliance with terms provided in Section 10; or

Faslen any sign, bill, notice, wire, rope, nail, or other object to, around,
an, or through any public tree in any manner, or around, on or through
the stakes or posts thal protect such tree; or

Cause or parmitl any gaseous, liquid, or solid substances which are
harmful or toxic to any public tree, to come in contact with any public
trea, or apply to a public lree or an aréa used by sald tréee’s rool syslam;
or

Sel fire to or permit any fire to bum where such fire or the heal thereof
will injure any portion of any public tree; or

Interfere with fences, slruclures, barriers delineating tree protection
Fonas, or associated signage or other protective devices around any
public tree; or

Alter or change any soll levels on public property within the drip line of
any public lree in a manner likely to cause injury to said tree; without
prior approval and compliance with terms provided in Section 10; or

Excavate any ditch, tunnel, trench, or lay any walkway or driveway, or
disturb the soil on public properly, wilthin the drip liné of a public tree;
without prior approval and compliance with terms provided in Section 10;
or

Climb, or permit any person under their care or control to climb any
public tree.

A person who damages or injures a public tree on public property or who
causes or permits a person to damage or injure such a tree, shall be subject to
the regulations listed in the City of Hamilton Reforestation Policy — Municipally
Owned Lands in addition o any necessary enforcement under this By-law.

Where a person reports having injured or damaged a public tree, or where a
person is found to have injured or damaged a public tree, the Director shall

issue an order requiring that the person arrange for the payment of reslitution in
accordance with the regulations of the City of Hamilton Reforestation Policy -A207
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Municipally Owned Lands, in addition to any necessary enforcement of this By-

law,

Protective Measures For Trees During Construction

10 Any person undertaking to perform any work within the drip line of a public tree,
requires the consant of the Director, and shall follow the regulations and
conditions listed in the City of Hamilion Tree Praservation and Protective
Measures For Treas Affacted by Construction Policy and otharwise shall

comply with any conditions imposed through the Direcior's consent.
Planting of Trees

Prohibited Species

11(1) No person shall plant or place, or cause or permit the planting or placing of a
tree of the type or species listed below upon public property:

(a)
(b)
(c)
(d)
(e)
(f)

Acer negundo - Manitoba Maple;
Acer saccharinum - Silver Maple;
Populus spp. - Poplar Species;
Salix spp. - Willow Species;
Limus pumila - Siberian Elm; or
Ginkgo biloba - Female only.

11(2) Unless authorized by the Director in writing, no person shall plant or place, or
cause or permit the planting or placing of any coniferous trees upon public
property.

Planting Trees on Public Property

12(1) No person shall, without prior written consent of the Director, plant or cause 10
be plantad any lree on public proparty.

12(2) The City reserves the righl, at its sole discretion, to plant, or to have
planted frees on any portion of public property.

12(3) All trees planted by the City of Hamilton, or by any contractor or person on
public property, are subject to this By-law, the City of Hamilton Street Tree
Planting Policy = New Developments; and the City of Hamilton Street Tree
Planting Policy — Planning & Design.

12(4) Any Tree planted or located on a highway is deemed to be a public tree and is
subject to all the provisions and regulations contained in this By-law as well &0 (08
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to the City of Hamilton Street Tree Planting Policy — New Developments; City of
Hamilton Street Tree Planting Policy - Planning & Design; and the City of
Hamilton Street Tree Planting Policy — Rural Roadways.

13(1) Notwithstanding Section 12:

(a) Any tree planted on public property with or without the consent of the
Director, is the property of the City, is deemed to be a public tree, and is
subject to all terms and conditions as set out in this By-law;

(b)  For greater certainty, a tree referred lo in subsection (a) above may be
treated as a public tree or removed as provided for in this By-law, and in
particular, any tree removed by the City may be removed without
compensation owing by the City, and if removed by someone other than
the Cily withoul the required permission for removal by the City, may
result in enforcement, claims for compensation, and replanting costs and
arders, and if such tree planted Is a prohibiled species, may be removed
by the City or ils contraclors at the expense of the person planting or
causing such planting to occur.

Tree Planting on Private Property

14(1) Any tree planted on privale property, whether planted by the City or by any
other person, is the property of the land owner and as such is the owner's sole
responsibility.

14(2) The owner of property on which a privale lree is standing shall not permit or
leave the tree or branches thereof projecting over the highway in such manner
as to obstruct the reasonable and safe use of the highway.

Removal of Trees

15  All authorized public ree removals and all privale tree removals or pruning
camied out by or on behalf of the City shall be performed by the City or by a
contraclor approved by the Director.

16  Excluding those public lree removals performed as “necessary for the public
interest”, as that phrase is defined in Section 18:

{a) The removal of all live, healthy public trees shall be subjecl to the
provisions of the City of Hamillon Reforestation Policy - Municipally
Owned Lands; and the City of Hamilton Public Tree Removal Policy;

(b) A person removing, injuring or damaging a public tree, whera the
Direcior in his sole discrefion, decides that the tree needs to be
replaced, shall, in addition to any enforcement of this By-law, be subject
to the requirements of the City of Hamilton Reforestation Policy.
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Public Tree Removals

17 The Director is authorized to remove or cause to be removed a tree or part
thereof on public property when it is considered “necessary for the public
interest”, as that phrase is defined in Section 18, or in accordance with the City
of Hamilton Public Tree Removal Policy.

Necessary for the Public Interest

18 For the purpose of Section 17, “nacassary for the public iMerast” means
removal for one or more of the following reasons:

{a) Atreeis decayed in whole orin part;

(b)  Atree that has failed, orin its curment physioclogical condition has the
potential to fall, and by its failure, or potential failure, poses a direct and
immediate threat to public property or to individuals using public
property;

{c) A tree thalis a source, host, or infested with any pest which direclly or
indirectly causes irreversible damage o the long-term health, vitality,

longevity, and integrity of a tree;

{(d) A tree whose structural value, or integrty, as determined by the Director,
has baen serously compromised by construction, weather related
events, or by pruning;

(&) A tree planted along a highway which obstructs or impedes the safe use
of the same;

()  Atree whose rool system has been proven to compromise the structural
integrity of the foundation of any building; or

(g) A tree of poor quality, or undesirable species whose removal is required
to facilitale new streel lree plantings.

Naturalized Areas

19(1) No person shall remove, or cause, or permil the removal of any public tree that
has fallen in a naturalized area from such area.

19(2) Any public tree thal has fallen in a naturalized area and impedes on the use of
public proparty may be cut back by the City of Hamilton so as to provide safe
access and use of the public property, however, the tree will not be removed
from the area.

Private Trees A210
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20(1) Subsections (2) and (3) of this section do not apply where the City does not
enler private property for its property or highway maintenance purposes, and in
particular do not apply when the City, from its own property, removes the
portions ol private trees growing upon or over its property and highways for the
purposes of property or highway maintenance so as to ensure reasonable or
appropriate use of the property or highway as determined solely by the City and
the elimination of dangers or obstructions for users of the City properties or
highways; and further, any rights or permissions granted in this or any by-law o
persons to maintain trees on private property or part of the road allowance, or
other public property shall be subject to this provision for needs or maintenance
purposes and so as (o allow the City to meet the legal obligations to maintain its
highways and camy out its intentions towards use of its properties for its own
and the public benaflt.

20(2) Pursuant to section 62 of the Municibal Act, 2001 and in accordance with
saction 431 of that Act where required, a municipal employee or a contractor of
the municipality, for the purpose of iree fimming in relation to highways or for
the maintenance of highways, may where necessary, at any reasonable time,
enter on lands adjacent to any of its highways to;

(a) inspect or conduct tests on trees; or

(b)  remove decayed, damaged or dangerous trees or their branches, where
in the opinion of the employee or contractor, the tree or branch poses a
danger o the haalth and safety of any parson using tha highway,

20(3) Pursuant to subsection 82(2) of the Municipal Act, 2001 a municipal employees
or a contractor, where such person is of the opinion that a free or branch of
land adjacent to the highway poses an immediate danger to the health and
safety of any person using the highway, whera necessary and in accordance
with paragraphs (b}, (c) or (d) of section 431 of that Act where required, may
enter the land without notice to remove the tree or branch.

20(4) Subsections 20(2) and (3) do not permit entry into a building on the land
excepting where proper notices have been given or permissions obtained.

20(5) The owner of private property shall ensure that all trees growing partially on
public property are maintained in good condition and state of repalr, free of
decay or damage, such that the tree or branches thereof do not pose a danger
to persons on City properties or its highways.

20(8) The obligations in subsection 20(5) shall be deemed to include the requirement
of the owner to cause or carry out such inspections and tesling as are

reasonably necessary to determine the condition of the private tree and its
branches.

Regulations and Enforcement
Exclusions and Exceptions A211
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The provisions of this By-law shall not apply fo:

(a) The employees of the City of Hamilton while engaged in the
performance of their duties,;

(b)  The operalors, drivers and attendants of authorized emergency services
vehicles, Police Officers, Officers of the Hamilion Fire Service, or
Municipal Law Enforcement Officers appointed by the Council of tha City
of Hamilton, while engaged in the performance of their duties; or

{c}  The operators, drivers and aftendants of authorized public utility
companies including, but not limited 1o, a nalural gas ulility, a hydro
electric provider, and any other public utility, or telecommunication
company, provided that their vehicles and crews are clearly identified by
a crast or other marking and provided the operator, driver or attendant is
aclively engaged in the provision of any emergency services offered by
the utility.

Enforcement

22

23(1)

23(2)

A Municipal Law Enforcement Officer, an employee of the Cily designated as
an officer by the Director for the purpose of this Section or a police officer Is
authorized to inform any person of the provisions of this By-law, to issue
wamings or nolices, and to issue an order for discontinuance or for compliance
therewith in the terms and content required by Section 137 of the Municipal Acl,
S. 0. 2001, ¢ 25

A Municipal Law Enforcemant Officer or police officer may enforce the
provisions of this By-law.

An officer appointed for the purposes of this By-law may be issued identification
by the Director for purposes including the issuing of orders.

Penalty and Remedies for Breach or Contravention

24

Any Parson contravening any provision of this By-law or contravening an order
to discontinue issued under this By-law pursuant to section 137 of the Municipal
Act is guilty of an offence, and upon conviction is liable to the fines and
obligations for replanfing and rehabilitation specified in Section 138 of the
Municipal Act, 8.0. 2001, Chapter 25.

25(1) In addition to any other remedy and to any penalty imposed by the By-law, a

court in which a conviction has been enlered under this By-law, and any cour
of competent jurisdiction thereafter may:

(a) Make an Order prohibiting the continuation or repetition of the offence by
the person convicled, and
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{b) Orderthe person to rehabilitate the land or to plant or replant trees in
such a manner and within such period as the court considers appropriate,
including any silvicultural treatment necessary to re-establish the trees.

Where under this By-law a person is required or direcied that a matter or thing
be done and the parson defaults or otherwise fails 1o comply, the Direclor may,
pursuant to section 427 of the Municipal Act, 2001, carry oul the thing or cause
the matter to be done at the person’s expense, and recover the City's costs as
defined in that seclion by action or by adding the costs to the tax roll for the
person and collecting them in the same manner as laxes.

Severance

Should a court of competent jurisdiction declare a part or whole of any provision
of this By-law to be invalid or of no force or effect, the provision or part is
deemed severable from this By-law, and il is the intention of Council thal lhe
remainder survive and be applied and enforced in accordance with its
remaining tarms to the extent possible under law.

Short Title

27

The Short Title of this By-law shall be “The City of Hamillon Public Trees By-
law”.

Repeals and Enactment
28(1) The foliowing By-laws of the former area municipalities, as may be amended,

are hereby repealed: By-law No. 4156-95 (Stoney Creek), By-law No. 91-36-P
(Flamberough), By-law No. 4502-99 (Dundas), By-law No. 4486-99 (Dundas),
By-law No. 241-82 (Glanbrook), and By-law No. 92-155 (Hamilton).

28(2) By-law No. 86-077 (Hamilton Streets By-law), as may be amended, is hereby

further amendad in the following respects:

{(a) Al the beginning of subseclion 4(2), deleting the words “Subject to the
provisions of this By-law respecting trees on highways, and™;

(b)  Within subsection 4(2) repealing the words “grass, flowers and trees’
and replacing them with the words “grass and flowers™;

{c) Seclion 5 of By-law No. 86-077 {Hamilton Streets By-law), as amended,
is hereby repealed;

(d} Sub-section 16(9) of By-law No. 86-077 (Hamillon Streets By-law), as
may be amended, is hereby further amended by repealing the words “of
treas” after the word “climbing”; and
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in all other respects, By-law No. 86-77 (Hamillon) is confirmed without
change,

2B(3) By-law No. 328-B6 (Glanbrook) as may be amended is hereby further amended
by deleting “tree.” from clause 8{g), and in all other respects, By-law No. 328-86
{Glanbrook) is confirmed without change.

2B(4) By-law No. 2000-118 {Ancaster) as may be amended, is hereby further
amended in the following respects:

the tifle to By-law No. 2000-118 (Ancaster) is repealed and replaced with
the following:

“Being a By-law 10 Prohibit the Injury or Destruction of Specified Classes
of Trees on Private Property in the Geographic District of former Town of
Ancaster in the City of Hamillon™;

By-law No. 2000-118 (Ancaster) is further amended by repealing and
replacing section 2.20 with the following:

“2.20 "Owner” means the owner as registened on lile 1o the lands.”;

By-law No. 2000-118 (Ancaster) is further amended by repealing and
replacing section 2.31 with the following:

"2.31 "woodland™ means any area of private land of 0.2 heclare (0.5
acres) or more with al least:

(a)

(b)

(c)

(
()

(i)

(iv)

1000 trees per hectare (405 trees per acre) of any size;

750 rees per hectare (303 rees per acre) measuring over 5
cantimetres (2 inches) DBH;

500 trees per hectare (202 trees per acre) measurng over 12
centimetres {5 inches) DBH; or

250 trees per hectare (101 trees per acre) measuring over 20
cantimetres (8 inches) DBH, nol induding orchards or plantations.

For the purposes of this By-law. the boundary of the woodland
shall be defined by the ecological limit of the woodland and not by
privalte property boundaries. and shall include the area up io the
drip line of the woodland and any comidors measuring up to 30
medres in width. Where a potential woodiol is dissected by a
comdor or natural feature such as a creek, the area of the
woodiot shall be calculated exclusive of the area of the cormridor or
natural feature "
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(d) By-law No. 2000-118 (Ancaster) is further amended by repealing and
replacing clause 3.1.2(i) with the following:

(i) Heritage Trees on private lands located outside of Woodlands;™;

(e) By-law No. 2000-118 (Ancaster) is further amended by repealing and
replacing clause 5.1.1(ji) with the following:

i) for the removal of Heritage Trees on private lands within 7.5
metres (25 feet) of the outer edge of an Occupied Buillding;”;

(f) By-law No. 2000-118 (Ancaster) is further amended by repealing
Sections 2.25,5.1.2, 9.3.1,93.2, 933, 9.3.4, 9.3.5 and 9.3.6 in their
enlirety; and

(g) In all other respecls By-law No. 2000-118 (Ancaster) is hereby confirmed
without change.

By-law No. 4513-99 (Dundas) as may be amended, is hereby further amended
by repealing and replacing subsection 3(e) with the following:

“(e) Trees overhanging onto private land from abutling private lands are
specifically included under the Control of this By-law.”

Further to Section 28, any references o the aforementioned By-laws and
schedules in other City policies, signage or By-laws, as amended, antedating
the passing and enactment of this By-law, shall be deemed a reference to this

By-law.

This By-law shall come into force and take effect on the date of its passing and
enactment.

PASSED and ENACTED this 147 day of June, 2008,

hMYDHg I ' IEHH
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Authority: Item 16, Planning and Economic
Development Commiltea
Report: 06-014 (PED05172(b))
CM: August 9, 2006

Bill No. 243

CITY OF HAMILTON
BY-LAW NO. 06-243
A By-Law Respecting Signs And Other Advertising Devices Within The City Of Hamilton

WHEREAS subsection 5(3) of the Municipal Act, 2001, S.0. 2001, c. 25, provides that a
municipal power shall be exercised by by-law;

AND WHEREAS section B of the Municipal Act, 2001, 5.0. 2001, ¢. 25, provides that a

municipality has the capacity, rights, powers and privileges of a natural person for the purpose of
axarcising its authority under that or any other Act;

AND WHEREAS subsaction 9(1) of the Municipal Act, 2001, 5.0. 2001, ¢. 25, provides
that section 8 of that Act shall be interpreled broadly so as lo confer broad authority on
municipalities to enable them to govemn their affairs as they consider appropriate, and to enhance
their ability to respond to municipal issues:;

AND WHEREAS subsection 11(1), paragraph 1 of the Municipal Aci, 2001, 5.0, 2001, c.
25, authorizes the City of Hamilton to pass by-laws respecting highways over which it has
Jurisdiction;

AND WHEREAS subsection 11(1), paragraph 7 of the Municipal Act, 2001, $.0. 2001, c.
25, authorizes the City of Hamilton to pass by-laws respecting signs;

AND WHEREAS subsection 9{3) of the Municipal Acf, 2001, 5.0. 2001, c. 25, provides
that a by-law under section 11 of that Act respecting a matler may regulate or prohibit and, as
part of the power lo regulate or prohibit may require a person o do things, provide for a system of
licences permits, approvals or registrations and impose conditions as a requirement of obtaining,
continuing to hold or renewing a licence, permit, approval or registration;

AND WHEREAS subseclion 63({1) of the Municipal Act, 2001, S.0. 2001, c. 25, authorizes
the City of Hamilton, if it passes a by-law for prohibiting or regulating the placing of an object on a
highway, to provide for the removal of any object placed on a highway in contravention of that by-
law,
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AND WHEREAS subsection 99.3 of the Municipal Act, 2001, 5.0. 2001, c. 25, authorizes
the City of Hamilton to enter land and pull down or remove an advertising device, at the expense
of the owner of the advertising device, if it is erecled, localed, or displayed in contravenlion of a
by-law respecting advertising devices, including signs;

AND WHEREAS subsections 427({1) and 427(3) of Municipal Act, 2001, 5.0. 2001, c. 25,
authorize the City of Hamilton, if it has authority by by-law or otherwise, to direct or require that a
matter or thing be done, 1o direct in the same by-law that, in default of it being done by the person
directed or required to do it, such matter or thing be done at the parson’s expense and to recover
that expense by action or by adding it 1o the tax roll and collecting it in the same manner as taxes;

AND WHEREAS section 425 of the Municipal Act, 2001, S.0. 2001, c. 25, establishes that
any person who contravenes any by-law of the City of Hamilton is guilty of an offence;

AND WHEREAS public nolice, including notice of a public participation meeting held by
the Planning and Economic Development Committee on the 22™ day of Jmﬁ 2006, of the
intention to pass this By-law was given on the 2™ day of June, 2006 and the 9™ day of June,

2006 pursuant to subsection 99.1 of the Municipal Acl, 2001, S5.0. 2001, c. 25, by publishing the
public notice in local newspapers;

NOW THEREFORE, the Council of the City of Hamilton enacts as follows:

PART 1.0
TITLE, SCOPE AND INTENT OF SIGN BY-LAW
1.1 TITLE
This By-law shall be known and cited as the "Hamilton Sign By-law’.

1.2 SCOPE

121 This By-law shall regulate the location, size. number, construction, alteration, repair
and mainlenance of all signs and adverlising devices within the geographic
boundaries of the City of Hamilton.

1.2.2 All schedules attached to this By-law form part of this By-law.

123 All signs and advertising devices located on public and private Property within the
geographic boundaries of the City of Hamifton are subject to the provisions of this
By-law.
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This By-law does not apply to signs erecled, localed, or displayed, or caused to be
erected, located, or displayed by federal, provincial or municipal govemments, the
Conservalion Authoriies or a local board as defined in the Municipal Act, 2001,
including, but not limited to, signs designating a public library, a public community
centre, a public arena, signs required by the City of Hamilton to inform the public of
planning applications submitted under the Planning Act and TODs signs.

Motwithstanding subsection 1.2.4, the applicable regulations under this By-law for
Ground Signs or Wall Signs shall apply to signs that function as Ground Signs or Wall

Signs.

INTENT

The purpose of this By-law is to regulate signs in the City of Hamilton with the intent
of authorizing signs that:

(a) are appropriate in size, number, and location to the type of activity or use to
which they pertain;

(b) provide reasonable and appropriate means for the public to locate and identify
facilities, businesses, and sarvices without difficulty or confusion;

(c) are compalible with their surroundings,

(d) protect and enhance the aesthetic qualities and visual character of the City of
Hamilton;

(e) are consistent with the City of Hamillon's planning, urban design and heritage
objectives;

(f) do not create a distraction or safety hazard for pedestrians or motorists;

{g) minimize adverse impacts on nearby public and private property;

{h) regulate signs while impairing the public’s right to expression as little as possible
and in proportion to the purpose of the By-law.

DEFINITIONS

In this By-law:

“Advertising Device” means any device or object erected, located, or displayed so
as fo attract public attention to any goods or services or facilities or evenls and
includes flags, banners, pennants, and lights.

“Animated Sign" means a video screen or any flashing, kinetic, or illusionary
muotion of all or any part of a Sign and includes a rotaling E!gn but does not include

an Electronic Message Display.
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“Authorized Sign" means any Sign placed or erected on a highway under the
authority of By-law 01-215, the City of Hamilton Traffic By-law, for the pumpose of
regulating, warning or guiding traffic.

“Awning Sign” means a retractable structure, covered with fabric or like matenal
that is attached and projects from the axterior wall of a building over a window or
door and provides shade or other protection from the elements and that is or
functions as a Sign.

“Banner" means a Sign or an Adverlising Device made from cloth, plastic or a
similar ightweight non-rigid material.

“Bed and Breakfast Sign" means a Sign identifying a bed and breakfast
establishment.

“Billboard” means an outdoor Sign erected, located or displayed by a Person
engaged in the sale or rental of the space on lhe Sign, upon which space |s
displayed Copy that advertises goods, products, or services not sold or offered on
the Property where the Sign is erecled, located, or displayed, and the Sign is either
single faced or double faced.

“Business Improvement Area” means an area designated by the City of Hamilton
as an improvement area under the Municipal Aci, 2001.

“Campaign Office” means the aclual building or portion of a building in which a
candidate maintains his office for the purpose of running an election campaign.

“Canopy Sign" means a non-retractable awning or roof-like structure that is not
supported from the ground but instead is attached to and supported from the
extarior wall of a building and that is or functions as a Sign.

“Charity" means a registerad charity as defined in the Income Tax Act (Canada) or
successor legislation, which has a registration number issued by the Canada

Revenue Agency, or SUCCESS0r agency.

“Chief Building Official” means the person andior his or her designate so
appointed by Council pursuant to the Building Code Act, 1992,

“Community Organization” means a non-profit group of persons organized for the
advancament of a civic, cullural or recreational nature.

"Construction Information Sign™ means a Sign which identifies or provides
information relating to or advertising the development or the construction of a
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building on the Property on which the Sign is erected, localed, or displayed but does
nol include a New Home Development Ground Sign.

“Copy” means the graphic content of a sign surface in either permanent or
removable letter, pictonal, symbolic, or numeric form.

=“Council” means the Council of the Cily of Hamilton.

“Designated Utility Pole™ means a utility pole, including a light standard,
designated by the City of Hamilton and fitted with a Poster Sleeve.

“Designated Official® means an employee of the City of Hamilion who has been
assigned the responsibility of administering and enforcing this By-law, or his
designate.

“Directional Sign" means any Sign on a Property which gives directions or
instructions for the control of vehicular or pedestrian traffic and shall include an
entry and exit Sign.

“Driveway Line" means the line forming a boundary between that portion of a
Property nol normally used by vehicular traffic and the lateral limit of a driveway.

“Election Sign" means a Sign advertising or promoling the election of a political
party or a candidate for public office in a federal, provincial or municipal election.

“Electronic Message Display” means a permanent Sign which is electronically
controlled and which displays information in a prearranged sequence, and on which
the intensity of illumination is maintained at a constant level.
“Facade” means the entire building wall including a parapet.

“Frontage" means the length of the Property Line of any one Property parallel to
and along each legally accessible Streel.

“Grade™ means the average surface elevation of the finished ground below a Sign
or which is in contact with a Ground Sign.

“Ground Sign" means a Sign which is free standing and s suppored by a
structure secured 1o the ground and which is not supporied by any bulding or other
structure,

“Home Occupation Sign™ means a Sign identifying a home occupation as defined
in the zoning by-laws of the City of Hamilton.
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“Height” means the vertical distance measured from the average elevation of the
Grade immedialely below a Sign o Ihe highest point of the Sign and includes any
support structure or omamental feature.

“Incidental Sign” means a Sign conlaining information that has a purpose
incidentally related to the use or occupancy of a Property and which Sign is
intended to assist |he public with the location of business facilities or provides
courtesy or directional information but is not an advertisement.

“Inflatable Sign™ means a Sign or an Advertising Device filled with air or gas and
tethered to the ground, a vehicle or any structure and shall include balicons and any

“Information Sign" means a Sign for public safety or convenience regulating
traffic, parking or other funclional subdivision of the Property or a Sign denoling
sections of a building and bearing no commercial advertising.

“Marquee Sign® means a permanent canopy or a roof-like structure, often bearing a
signboard, projecting or extending from the facade, over an entrance and that is or
functions as a Sign.

“Mobile Sign” means a Sign that is temporary, designed for the rearmangement of
Copy on the sign face, is capable of being readily moved from one location o
another, and may be part of or altached 1o a wheeled trailer or frame withoul
whoeols,

“Mural” means any type of display or artistic endeavour applied as paint, film or
any other covering to any extemnal wall or other integral part of a buiding or
structure which does nol Include any words or advertisement or any other
promotional message or content. including logos or trademarks.

“New Home Development Ground Sign” means a Sign that advertises the sale of
Properties and homes of a subdivision bul not the developer's or landowner's
businass in general.

“New Home Development Portable Sign™ means a non-illuminated Sign which is
not permanently installed or affixed to the ground and where the purpose of the
Sign Is 1o direct attention to the sale of new home developments.

“Official Sign" means any Sign required by a federal or provincial statute or
regulation or by a municipal by-law and shall include a traffic sign, streel name sign
and a permanent sign erected, located, or displayed on a Street to inform the public
of the location of Business Improvement Areas, public bulldings, hospitals, public
libraries. institutions, places of worship, parks, recreational or educational facilities.
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“Open House Directional Sign™ means a lemporary portable sign intended to
direct traffic 1o a residence for sale or lease, but does not include a New Home
Development Portable Sign.

“Owner” means the registered owner of the Property, or the Person or the Person's
authorized agent in lawful control of a Property.

“Parapet Sign™ means a Sign attached 1o the parapet of a building.

“Person” means any individual, association, proprietorship, parinership, syndicate,
company, corporation, firm. business. authorized agent. trustee and the heirs,
execulors or other legal representatives, or any combination of the foregoing.

“Portable Sign™ means a free standing moveable sign not fastened by any means
to the ground or any structure.

“Poster” means a printed nolice conveying information intended to be displayed for
a temporary period of ime and includes but is not limited 1o a bill, handbill, leaflet,
nolice or placard.

“Poster Sleeve” means a collar or other protective covering or identifier fitted by
the City of Hamilton to a Designated Utility Pole.

“Projecting Sign™ means a Sign attached lo a bullding and projecting out
horizontally from a building at a right angle to the building.

“Property” means a parcel of land which can be legally conveyed pursuant to the
Pianning Acl and includes any bulldings and struclures thereon.

. Line"” means the legal boundanes of a Property and includes a Street
Line.

“Readograph” means that part of a permanent Sign composed of changeable
lefters intended to convey a temporary message and which is designed or
conslrucled so thal the message on the Sign may be easilly changed and
rearranged mechanically or as part of an Electronic Message Display.

“Real Estate Sign™ means a temporary non-illuminated Sign displayed on Property
and advertising the sale, rent, or lease of the Property.

“Roof Sign" means a Sign supported entirely or partly by the roof of a building or
structure which projects above the mol and parapel or is erected, located or

displayed on a sloped roof. :
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“Sidewalk Sign" means a freestanding Sign which is typically shaped like an "A" or
a"T" and has one or two sign faces.

“Sign™ means any surface, structure and other component parts, which are used or
capable of being used as a visual medium or display to attract attention to a specific
subject matter for identification, information or advertising purposas and includes an
Advertising Device.

“Sign Area” means the entire area of the surface of a Sign including the border or
frame, together with any material forming an integral pan of the background of the
display or used to differentiate the Sign from the backdrop or building against which
it is erected, located, or displayed. Where there is no border or the Sign Is
composead of individually installed letlers, numerals or shapes, the Sign Area shall
include all of the area of the smallest polygon containing a maximum of eight right
angle sides that enclose the surface of the Sign or the grouping of letters, numerals
or shapes.

“Sign Owner” means any Person described on the Sign, or whose name and
address or telephone number appears on the Sign, or who installed the Sign, or
who is in lawful control of the Sign, or who benafits from the message on the Sign,
and for the purposes of this definition, there may be more than one Sign Owner.

“Street” means any public highway but does not include a provincial highway.

“Street Furniture” means all Streel related amenities and includes benches,
kiosks, telephone booths, newspaper boxes, mail boxes, clocks, streel lighting,
transit shelters, litter containers, clothing recycling collection boxes, bicycle racks,
tree guards, planters and other similar privately or publicly owned features.

“Street Line” means the dividing line between a Property and a Street.

“Temporary Personal Sign” means a non-illuminated Sign displaying a personal
announcement or congratulatory message.

“Use” when used in conjunclion with the words zone, residential, employment,
industrial, commercial, institutional, agricultural, open space, or similar words, shall
mean such uses as may be permilted under the zoning by-laws of the City of
Hamilton.

“Vacant” means a Property separalely assessed that does nol have any building or
any occupied building thereon.
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“Validation Marker” means an attachment issued by the City of Hamilton signifying
the issuance of a valid Sign permit.

“Visibility Triangle” means the triangular space formed within a Property by the

intersection of the Street Line and a Driveway Line or the projections thereof and a
straight line connecting them 6.0 metres from their point of intersection.

“Wall Sign" means a Sign erected, located, or displayed on or against a wall of a
building, or supported by or through a wall of a building and having the sign face
thereof on a plane approximately paraliel to the plane of such wall.

“Width" means the measurement taken at right angles to the Height.

“Window Sign" means a Sign painted, etched, or attached to the interior or
exterior surface of a window which is intended to be seen from off the Property.

“Zone"™ means any land use zone established in the zoning by-laws of the City of
Hamilton and passed under the Planning Act or any predecessor or succassor Act.

PART 3.0

INTERPRETATION AND ADMINISTRATION

3.1 Interpretation

3.1.1 Words importing the singular number or the masculine gender only include more
Persons, parties or things of the same kind than one, and females as well as males
and the converse.

3.1.2 A word interpretad in the singular number has a comesponding meaning when used
in the plural.

313 The word “shall” is mandatory and the word "*may” is permissive.

3.2 Administration

3.2.1 The Designated Official shall be responsible for the administration and enforcement

of this By-law on all public and private Property within the gecgraphic boundaries of
tha City of Hamilton.

322 The Designated Official may enter upon any Property al any reasonable time to
inspect a Sign for the purpose of determining or affecting its compliance with this
By-law.
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Permits

Every Person erecting, localing or displaying a Sign within the City of Hamilton, with
the excaption of a Sign listed in Schedule “B°, shall apply for and oblain a permil.

Every Person applying for a Sign permit shall provide to the Designated Official:

(a) @& completed application form as prescribed by the City of Hamilton;

(b)  all plans, drawings and other materials as required by the City of Hamilton;

(c) all applicable permil fees as set out in Schedule "A”,

(d) the written authorisation of the Owner where the Person applying for the Sign
permit is not also the Owner of the Property where the Sign will be erected,
located, or displayed; and,

(e} where applicable, proof of approval for the proposed Sign from all
govemnmental authorities having jurisdiction.

An application for a Sign parmit shall be accompaniad by plans and drawings that
contain the following information:

{a) a key map showing the location of the Properly on which the proposed Sign
is to be located and the nearest major Street intersection;

(b) a site plan showing the Property where the Sign is to be erecled, located, or
displayed, drawn lo scale showing the dimensions of all Property Lines,
existing or proposed buildings, location of proposed Signs, and location of all
existing Signs on the same Property;

(c) drawings and specifications of the Sign drawn lo scale and showing
sections and elevations of the Sign to be erected, located, or displayed,
construction details, supporing framework, foundations, matenals,
illumination details, Height of Sign, Sign Area, length and Width of Sign; and,

(d) sufficient information for the Chief Building Official to determine that the Sign
has been designed and will be constructed in compliance with the applicable
structural and fire prevention provisions of the Ontario Building Code.

The Chief Building Official may require the certification by a Registered Professional
Engineer of all plans and specifications covering the erection of the Sign and
supporting framework with respect to the structural adequacy of the Sign.

The application of the Ontario Building Code to any sign pemmit application will be
considered by the City and where the City determines that the Ontaric Building
Code applies to a Sign, any sign permil issued pursuant to this By-law will be
deemed to salisfy the requirements for a building permit under the Ontario Building
Code Act.

If requirad, a Person shall obtain approval for the proposed Sign from other
governmental authorities having jurisdiction.
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Sign Permit Refusal, Expiry, or Renewal

A permit may be refused if the proposed Sign does not comply with this By-law, any
other By-law or federal or provincial statute or regulation.

A Billboard, Awning Sign, Canopy Sign, Ground Sign, Marquee Sign, New Home
Development Ground Sign, Parapet Sign, Projecting Sign, or Wall Sign permit
issued by the City of Hamilton shall expire six months from the date of issuance
uniess the Sign is erected, localed, or displayed for its intended purpose and a
permit shall expire upon the removal of the Sign.

Where a Billboard, Awning Sign, Canopy Sign, Ground Sign, Marquee Sign, Naw
Home Development Ground Sign, Parapet Sign, Projecting Sign or Wall Sign permit
has been issuad and before it has expired, an application may be made to extend
the permit for a further six months, provided the Sign continues to conform to all By-
law requirements and federal or provincial statulory or regulatory requiremants
existing at the time of renewsal.

The City of Hamilton may revoke a permit under the following circumstances:

{a) the City of Hamilton issued the permit in emor;

(b} the Sign does not comply with this By-law or any olher by-law, the Ontario
Bullding Code, or any federal or provincial slatute or regulation;

(c) the City of Hamilton issued the permit as the result of false, mistaken,
incomact, or misleading statemenls, information, or undertakings on the
application;

{d) the erection, location, or display of the Sign has not commenced within six
months after the issuance of the permil;

(e) the erection, location or display of the Sign, in the opinion of the Designated
Official, has been substantially suspended or discontinued for a period of
more than one calendar year,

{f the parmit holder requests in writing that the pammit be revoked; or

(g) the business, product, activity or service to which the Sign relates ceases fo
operate or is no longer available.

Existing Signs

Any Sign that is lawfully erected, located, or displayed on tha day this By-law comeas
info force may confinue to be erected, located, or displayed provided it is not
substantially altered in a manner thal would bring it into non-compliance or increase
its non-compliance with this By-law. Anything done to preserve the condition of a
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Sign or to prevent the deterioration of a Sign, including the restoration of a Sign by
removing or replacing wom out, missing, damaged or broken parts, or a change In
the message or Copy displayed by the Sign does nol in itself constitute a
subslantial alteration.

Refunds

Subject to subsections 3.6.2 and 3.6.3, the Designated Official shall determine the
amount of the fees, f any, that may be refunded in accordance with Schedule “A"
where;

(a) the Sign permit applicant requests in writing that the Sign Permil application be
cancelled,

(b) the Designated Official refuses to issue the Sign permit because the Sign does
not comply with this By-law or any other by-law, the Ontario Building Code, or
any federal or provincial statute or regulation; or

(€) the City of Hamiton issued the permit in error,

There shall be no refund where:

(a) the City of Hamilton issued the permit as the result of false, mistaken, Incormect,
or misleading stalements, information, or undertakings on the application; or

(b) the Sign, for which the permit application is made, has been erected, located or
displayed prior to the issuance of a parmit.

Refunds shall only be provided for Ground Sign, New Home Development Ground
Sign, Awning Sign, Canopy Sign, Marguee Sign, Parapet Sign, Projecting Sign and
Wall Sign parmit applications.

GENERAL PROHIBITIONS AND REGULATIONS

41

Mo Person shall erect, locate, or display or cause to be erected, localed, or display
a Sign:

(a) for which a permit has not been oblained, if a pemit is required under this

By-law;

(b)  which is not in compliance with this By-law or the conditions of any variance
granted under this By-law;

(c) listed in Schedule “B” which is not in complance with any regulation listed
in the Schedule for that sign type;
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listed in Schedule “C" which is not in compliance with any regulation listed in
the Schedule for thal sign type,;

which is not specifically parmitted under this By-law;

which is on City of Hamilton Properly except as pemmitled by this By-law;
which obstructs the view of any pedestrian or driver of a motor vehicla,
obstructs the visibility of any traffic sign or device, or interferas with vehicular
traffic in a manner that could endanger any person;

which illuminates any adjacent Property or the path of vehicular traffic;

which Is nol maintained in a proper stale of repair, becomas unsightly,
becomes slructurally inadequate or faulty, or could be hazardous to a
pedestrian or motonst;

which the Designated Official has direclted be removed; or,

which bears or displays the Cily of Hamilton logo, crest or seal in whole or in
part, without the express written parmission of the City of Hamilton.

4.2 A Person shall be deemed o be erecting, localing, or displaying a Sign if that
Person is the Sign Owner and directs, permits or fails to slop the erection, location,
or display of the Sign.

PART 5.0
REGULATIONS FOR PARTICULAR TYPES OF SIGNS
51 Prohibited Signs
511 The following Signs are prohibited under this By-law:
(a) any flashing or Animated Sign, with tha exception of an Electronic Massage
Display as permitled under this By-law;
{(b) any Projecting Sign except as permitted under this By-law;
(c) any Roof Sign;

(d)
(e)

(U]

any Sign erecled, located, or displayed within a Visibility Triangle;

any Sign displayed on a vehicle, trailer or truck which is parked or located on
Property in a manner thal is unrelated to its normal use as a vehicle and Is
more consistent with the use of the vehicle as a Sign; or,

any Sign which obslructs or is erecled, localed, or displayed in a parking
space required by the zoning by-laws of the City of Hamilton.

5.1.2 Where a Sign is not expressly permitted by this By-law, it shall be deemed to be
prohibited.
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Where a type of Sign is not specifically permitied within a paricular Zone or on a
Property with a particular zoned use under Schedule "C’, it shall be deemed to be
prohibited within that Zone or on that Property.

Notwithstanding subsections 5.1.2 and 5.1.3 and subject 1o the approval of Council,
Signs on Street Fumiture erected, located or displayed pursuant to an agreement
with the City of Hamilton are permitted.

Ground Signs

Mo Person shall erect, locate, or display a Ground Sign except in accordance with
the applicable regulations under Schedule “C", the applicable general regulations
undar this By-law, and the specific regulations undar this section of the By-law.

No Ground Sign shall be erecled, localed or displayed except a Ground Sign
embedded in a foundation in the ground 1o a depth of at least 1.2 metres.

No Ground Sign shall be erected, located or displayed in a commercial or industrial
Zona without displaying on the lop or bottom the municipal address number of the
Property on which the Ground Sign is erected, located, or displayed in numerals
that are a minimum height of 15.0 centimetres.

MNo Ground Sign shall be erecled, located, or displayed within 15.0 metres of a
traffic signal or traffic control device.

No Ground Sign shall be erected, located, or displayed within 1.5 metres or a
distance equal to 75% of the Height of the Ground Sign, whichever is greater, from
any Propenty Line.

The maximum lotal Sign Area for a Ground Sign that Is double faced or multi-faced
Sign shall be double the maximum Sign Area permitted for one sign face,

The sign face of a Ground Sign may allocale a maximum 50% of the sign face 1o a
Readograph or Electronic Message Display.

No message displayed on an Electronic Message Display on a Ground Sign shall
be displayed for less than three (3) seconds, during which there shall be no
movemant or change in colour or intensity of illumination.

A Ground Sign shall be erected, located, or displayed along the same Street
Frontage used to calculate the maximum Sign Area of the Ground Sign.
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Where more than one Ground Sign is erected, located, or displayed parallel to a
Sireet Frontage, no Ground Sign shall be erecled, localed, or displayed within 200.0
metres of another Ground Sign on the same Property.

A Ground Sign shall be permitted in all zones except where the use of the property
is for one or more of the following uses:

(a) A Single Detached Dwelling;

(b) A Semi Detached Dwelling;

(c) A Duplex;

(d) A Triplex;

(e) A Fourplex or Quadruplex;

(f) A Street townhousa;

(g) A Mobile Home;

{(h) A Residential Care Facility for 6 or less residents;

(i} A Lodging House for 6 or less lodgers;
(i A Retirement Home for & or lass residents; or

(k) An Emergency Shelter for 6 or less residents.

Where a Property on which a Billboard is erected, located, or displayed ceases to
be Vacant or undeveloped and the Billboard has not been removed, no Ground

Sign shall be erected, located, or displayed on the Property.

Wall Signs and Parapet Signs

Mo Person shall erect, locate, or display a Wall Sign or a Parapet Sign except in
accordance the applicable regulations under Schedule “C”, the applicable general
regulations under this By-law, and the specific regulations under this section of the
By-law.

No Wall Sign or Parapet Sign shall extend beyond the extremily of the wall Facade
on which it is erected, localed, or displayed.

No Wall Sign or Parapet Sign shall project more than 80 centimetres from the wall
to which it is attached.

No Wall Sign or Parapet Sign erected, located, or displayed on a building above a
location where the public passes shall be erected, located, or displayed less than
2.5 melres above the Grade below the Wall Sign or Parapet Sign.

No Wall Sign or Parapet Sign shall be erecled, located, or displayed unless it is
parallel to the wall to which it is attached.
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No Wall Sign shall be erected, located or displayed unless it is on the same bullding
Facade used to calculate the maximum Sign Area of the Wall Sign.

The sign face of a Wall Sign may be a Read-o-graph or Electronic Message
Display.

No message displayed on an Electronic Message Display on a Wall Sign shall be
displayed for less than three (3) seconds, during which there shall be no movement
or change in colour or intensity of Bumination.

No Parapet Sign shall be erected, located or displayed unless it is on the same
building Fagade used to calculate the maximum Sign Area of the Parapet Sign.

In a multi-occupant building the area of a Wall Sign for tenants shall be in direct
proportion 1o the linear distance each occupant controls on the applicable Facade.

A Parapet Sign shall consist only of a business's logo or name.

A Wall Sign or a Parapet Sign shall be permitted in all zones except where the use
of the property is for one or more of the following uses:

(a) A Single Detachad Dwalling:

(b) A Semi Detached Dwelling;

{e) A Duplax;

(d) A Triplex;

(@) A Fourplex or Quadruplex;

(f) A Street lownhouse,

(@) A Mobile Home

(h) A Residential Care Facility for 6 or less residents;

{I} A Lodging House for 6 or less lodgers;

{(iY A Ratirement Home for 6 or less residents; or

(k) An Emergency Shelter for 6 or less residents.

Projecting Signs

Mo Person shall erect, locate, or display a Projecting Sign except in accordance
with the applicable regulations under Schedule “C", the applicable general
regulations under this By-law, and the specific regulations under this section of the
By-law.

The Owner of Property where a Projecting Sign ie erectad, located, or displayed
that overhangs a public right of way under the jurisdiction of the City of Hamilion
shall enter into an encroachment agreement with the City of Hamilion and shall
satisfy the City of Hamilton's requirements for liability insurance. '
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No portion of a Projecting Sign shall be less than 2.5 matres above the Grade below
the Projecting Sign.

The sign face of a Projecting Sign may be a Read-o-graph or Electronic Message
Display.

No message displayed on an Electronic Message Display on a Projecting Sign shall
be displayed for less than three (3) seconds, during which there shall be no

movement or change in colour or intensity of illumination.

Awning Signs, Canopy Signs and Marquee Signs

No Person shall erect, locate, or display an Awning Sign, Canopy Sign or Marquee
Sign excepl in accordance the applicable regulations under Schedule “C°, the
applicable general regulations under this By-law, and the specific regulations under
this section of the By-law.

No Awning Sign, Canopy Sign or Marquee Sign erected, localed, or displayed on a
bullding above a localion where the public passes shall be erecled, located, or
displayed less than 2.5 melres above the Grade below the Awning Sign, Canopy
Sign or Marquee Sign.

An Awning Sign, Canopy Sign or Marquee Sign shall be permitied in all zones
exceplt where the use of the property is for one or more of the following uses:

{a) A Single Detached Dwelling;

(b} A Semi Detached Dwelling;

{c) A Duplex;

{d) A Triplex;

(e} A Fourplex or Quadmnuplex;

(f) A Street townhouse;

{g) A Mobile Home

{h) A Residential Care Facility for 6 or less residents;

(i) A Lodging House for 6 or less lodgers;

(i} A Retirement Home for & or less residents; or

(k) An Emergency Shelter for 6 or less residents.

Mcbile Signs

No Person shall erect, locate, or display a Mobile Sign except in accordance with

the applicable regulations under Schedule “C", the applicable general regulations

under this By-law, and the specific regulations under this section of the By-law.
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A permit for a Mobile Sign shall be valid for a period of fourteen (14) consecutive
days.

No more than six (6) Mobile Sign permits shall be issued for a single business at a
single Property in a calendar year for a total calendar year allotment of twelve (12)
weaks,

The maximum display period for a Mobile Sign shall be twenty-eight (28)
consecutive days, being two (2) permit periods.

Where one (1) parmit for a Mobile Sign has been issued for a Property for a display
period of fourteen (14) consecutive days, being one (1) permit period, no
subsequent parmit for the Property shall be issued until at least fourleen (14) days
have elapsed from the date of expiry of the previous permit.

Where two (2) permits for a Mobile Sign has been issued for a Property for a display
period of twenty-eight (28) conseculive days, being two (2) permil perieds, no
subsequent permit for the Property shall be issued unlil at least fourleen (14) days
have elapsad from the date of expiry of the previous permil.

Where there are two (2) Mobile Signs on a Property, each shall comply with
subsection 5.6.5 or 5.6.6.

A Mobile Sign shall have a maximum of two sign faces and a separate permit shall
be required for each sign face if they relate to different businesses. The applicable
permit fee under Schaedule “A” shall be paid for each permil.

An application for a Mobile Sign permit shall be submitted no earlier than twenty-
eight (28) days prior to the intended date the permit comes into effect.

Applications for Mobile Sign permits on a Property shall be processed by the City of
Hamilton in the order of receipt, and in the event that applications are submitted
simultaneously and insufficienl opporiunities exist for the display of a Mobile Sign,
priority for a permit shall be established by means of a draw conducted by the
Designated Official,

A Mobile Sign shall be erected, localed, or displayed entirely on private Property
and only in the front or exterior side yard of a Property.

No Mobile Sign shall be erecled, located, or displayed on a Vacant Property.

Mo Mobile Sign shall be erected, located, or displayed axcepl on the Propeérly whare
the business or activity being adveriised on the Mobile Sign is located.
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Mo Mobile Sign shall exceed a maximum area of 4.5 m” per sign face for a
commercial or industrial use and 1.8 m® for an instituional use.

No Maobile Sign shall exceed 2.7 matres in Height.
No Mobile Sign shall be greater than 2.5 metres in any linear dimension.

No more than two (2) Mobile Signs shall be erecled, located, or displayed on a
Properly at any one time.

Where more than one (1) Mobile Sign is erected, located or displayed on the same
Property, they shall be separaled by a distance of al least 50.0 metres.

No Mobile Sign shall be erected, located, or displayed within:

{a) 10.0 metres of a Ground Sign on the same Property,

(b) 15.0 metres of an intersection or traffic signal or traffic control device;

(c) 3.0 metres of a Driveway Line;

{d) 3.0 melres of side Property Line;

(e) 1.5 melras of a Street Line;

() any parking space required under the zoning by-laws of the City of Hamilton; or,
{g) 15.0 metres of a property used solely for residential purposes.

A Mobile Sign shall display the name and telephone number of the Sign Owner in a
clearly visible location.

A Moblle Sign shall display a Validation Marker in a clearly visible location,

No Mobile Sign shall be iluminated or animaled, nor shall any Mobile Sign create
noise or mobion,

The Copy and message board of the Mobile Sign shall be only black on white or
white on black, provided that:
(a) one line of letters or numbers no more than 30 centimetres in height may be
a single colour other than black or white; and,
{(b) graphics or business logos tolalling a maximum of 10% of the Sign Area may
be any colour or combination of colours.

Subseclion 5.6.23 shall not come into effect until one year after the passage and
enactment of this By-law.

A Mobile Sign shall be permitted in all zones except where the use of the property is
for one or more of the following usas:
(a) A Single Detached Dwelling:
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(b} A SemiDetached Dweling;
(c) A Duplex:
(d) A Triplex;

(e) A Fourplex or Quadruplex;

(i A Street townhouse;

(g) A Mobile Home

(h) A Residential Care Facility for 6 or less residents;
{i) A Lodging House for 6 or less lodgers;

() A Retirement Home for 6 or less residents; or

(k) An Emergency Shelter for 6 or less residents.

MNotwithstanding subsection 5.6.25, no Mobile Sign shall be erected, located, or

displayed on a Property within the Downtown Community Improvement Project
Area, a Business Improvemant Area, or within the Ancaster Village Core Area.

Notwithstlanding subsections 5.6.17 and 5.6.18, and subject lo the other
requirements for Mobile Signs in this By-law, one Mobile Sign, advertising a grand
opening or closing promotional event, may be erected, located or displayed on a
Property for seven (7) conseculive days, provided that:

{a) the Mobile Sign shall advertise a grand opening or closing promotional event
for any business only once;

(b) where the Mobile Sign adverlises a grand opening or closing promotional
avaent for a business, a Bannar shall not also adverlise that grand opening or
closing promational event; and,

{c) there is no Mobile Sign permil otherwise availlable under this section for the
Propearty.

Banners

Mo Person shall erect, locate, or display a Banner except in accordance with the
applicable requlalions under Schedule "B or Schedule "C", the applicable general
regulations under this By-law, and the specific regulations under this section of the
By-law.

No Banner shall exceed 6.0 m” in Sign Area or 1.0 metre in Height.

Mo Banner shall be erected, located, or displayed on a Property for more than
twenty-aight (28) days in one calendar year.

No Banner adverising a special event shall be erected, located, or displayed on
fencing adjacent to a Street unless the special event is organized by a Charity or
Communily Organization and the Charity or Community Organization has obtained
the permission of the Owner of the Property on which the fence is located. -
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Notwithstanding subsection 5.7.3, and subject to the other requirements for
Banners in this By-law, one Banner, advertising a grand opening or closing
promofional event, may be erected, located or displayed on a Property for seven (7)
conseculive days, provided that:

{a) the Banner shall advertise a grand opening or closing promotional event for a
business only once;

(b) where the Banner advertises a grand opening or closing promotional event
for a business, a Mobile Sign shall not also advertise that grand opaning or
closing promational event; and

(c) the Banner is attached only to a wall of the building containing the business
or only to a Ground Sign.

Sidewalk Signs

No Person shall erect, locate, or display a Sidewalk Sign except in accordance with
the applicable regulations under Schedule "B" or Schedule "C", the applicable
general regulations under this By-law, and the specific regulations under this
section of the By-law.

No Sidewalk Sign shall be more than 0.6 metres in Width or 0.8 metres in Height.
No Sidewalk Sign shall be permanently secured to the ground, any structure or lree.

Where a Sidewalk Sign s erected, localed, or displayed on private Property, it shall
be erected, located, or displayed against the front wall of the business it is
advertising.

Mo Sidewalk Sign shall be erecled located, located or displayed on public Property
axcaept on a public sidewalk,

Where a Sidewalk Sign is erecled, located, or displayed on a public sidewalk, it
shall be erected, located, or displayed adjacent to the curb opposite or against the
front wall of the business it is advertising provided there is a minimum 1.5 metres of
unobstructed sidewalk and the Sidewalk Sign does not encroach on any Urban
Braille System.

No Person shall erect, display or locate a Sidewalk Sign on a public sidewalk except
during the hours of operation of the business the Sidewalk Sign is advertising.
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No Sidewalk Sign shall be erecled, located, or displayed on a public sidewalk
without a permit issuad by the City of Hamilton and the permit shall be valid for one
(1} calendar year.

No Sidewalk Sign shall be erectad, located, or displayed on a public sidewalk
without displaying a Validation Marker and the Sign Owner shall satisfy the City of
Hamilton's requirements for liability insurance.

Inflatable Signs

No Person shall erect, locate, or display an Inflatable Sign except in accordance
with the applicable regulations under Schedule "B" or Schedule “C°, the applicable
general regulations under this By-law, and the specific regulations under this
gection of the By-law.

A permit for an Inflatable Sign shall be valid for seven (7) consecutive days.

No Parson or his agent shall apply for or receive parmits for an Inflatable Sign which
total more than fourteen (14) days for any Propery within one (1) calendar year.

No Inflatable Sign shall be more than 7.0 metres in Height or 6.0 metres in Width.

No Inflatable Sign shall be erected, located, or displayed less than 50.0 metres from
a Mobila Sign.

An application for a permit for an Inflatable Sign shall provide Information
satisfactory to the Designated Official on how the Inflatable Sign is to be secured to
a fixed base and shall salisfy the City of Hamillon's requirements for liabdity
insuranca.

Notwithstanding subsections 594 and 59.5, an Inflatable Sign advertising a
holiday or festival may be erected, located or displayed, provided that the Inflatable
Sign:

(a) is no more than 2.7 metres in Height;

(b} Is no more than 2.5 metres in Width,

(b} is not located within 3.0 metres of any Property Line; and,

(¢) Is secured to a fixed base.

New Home Development Ground Signs

No Person shall erect, locate, or display a New Home Development Ground Sign
excepl in accordance with the applicable regulations under Schedule “C", the
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applicable general regulations under this By-law, and the specific regulations under
this section of the By-law.

No New Home Development Ground Sign shall be permitied to be erected, localed,
or displayed unless draft plan approval has been granted to the plan of subdivision
it adverlises.

No New Home Development Ground Sign shall be erected, located, or displayed
within 5.0 metres ol any Properly Line.

No New Home Development Ground Sign shall erected, located or displayed except
on Vacanl Property.

No more than two (2) New Home Development Ground Signs may be erected,
located, or displayed in a subdivision and no more than two (2) New Home
Development Ground Signs may be erected, located, or displayed outside the
subdivision on private Property wilh the approval of the Owner of the Property.

Hgﬂﬁ:; Home Developmenl Ground Sign shall exceed a maximum Sign Area of
p

In addition 1o a New Home Development Ground Sign, a maximum of one (1) model
home Sign for each model home may be erecled, localed, or displayed within a
suh-dtufims!!un provided the model home Sign does not exceed a maximum Sign Area
of 3.0

A New Home Development Ground Sign shall be removed twenty-eight (28) days
after the date that the sale of homes in the subdivision has ended.

New Home Development Portable Signs

No Person shall erect, locate, or display a New Home Development Portable Sign
excepl in accordance with the applicable regulations under Schedule “C", the
applicable general regulations under lhis By-law, and the specific regulations under
this section of the By-law.

No New Home Development Poriable Sign shall be erecied, located, or displayed
on the uniravelled portion of a Streel excepl in accordance with the following
regulations:

(a) WS?AHNMMHMMMFMSqnmaInMa:m
1.2m";

A238



5.12

5.12.1

(b}
(c)
(d)

(e}

in
(g)
(h)
(1
i

(k)

(n

A4523

Sign By-law
Page 24 of 39

the Height of the New Home Development Portable Sign shall not exceed 1.2
m;

the New Home Development Portable Sign shal not be illuminated or
animated, nor shall it and contaln any device thal creates noise or motlon;

the New Homa Developmant Portable Sign shall ba displayed no earfer than
noon on any Friday and removed by no later than noon of the following
Monday, provided that where a statutory holiday falls on a Friday, the New
Home Development Portable Sign shall be displayed no earlier than noon on
the preceding Thursday, and where a statutory holiday falls on a Monday, the
New Home Development Portable Sign shall be removed by no later than noon
on the following Tuesday;

the New Home Development Portable Sign shall not be erected, located or
displayed where it impairs or cbstructs the visibility or movement of vehicular or
pedestrian traffic, or where it impairs or obstructs the visibility of warning
devices for rallways, traffic signals, traffic control devices or Official Signs or
Authorized Signs;

the New Home Development Portable Sign shall not be erected, located, or
displayed on a traffic island or median or attached to a light standard or wutility
pole;

the New Home Development Portable Sign shall display a Validation Marker;
the Sign Owner shall satisfy the liabllity insurance requirements of the City of
Hamilton;

no more than ten (10) parmits shall be Issued for New Homa Development
Portable Signs advertising the sale of homes in the subdivision;

the maximum number of New Homa Development Portabla Signs parmitted at
each intersection shall be three (3) Signs on any one comer of an intersection
and each builder shall use no more than one (1) Sign on each Intarsection;

no New Home Development Portable Sign shall be erected, located, or
displayed less than 1.5 metres from the curb or edge of the travelled portion of
the roadway where thers is no curb;

no New Home Development Portable Sign shall be erected, located, or
displayed on a public sidewalk; and,

{m) no New Home Development Portable Sign shall be erected, localed, or

displayed less than 3.0 metres from a Driveway Line.

FPoster

No

Person shall erect, locate, or display a Poster except in accordance with

Schedule "B" and the general regulations applicable under this By-law.
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Notwithstanding Schedule "B" and any general regulations applicable undar this By-
law, the City of Hamilton may remove and dispose of Posters without notice or
compensation (o any parson.

Election Signs

No Person shall erect, locate, or display an Election Sign except in accordance with
the applicable regulations under Schedule ‘B", the applicable general regulations
under this By-law, and the specific regulations under this section of the By-law.

The maximum size of an Election Sign is 1.5 m” for each sign face.

No Person or his agent shall erect, locate, or display an Election Sign unless it is
erected, located, or displayed on private Property, excepl as a Poster subject to all
of the ragulations regarding Posters in this By-law and to subsections 5.13.4,
5135 and 513.7.

No Election Sign associated with a federal or provincial election shall be erected,
located, or displayed earier than the date the writ of election is issued, with the
axception of signage at a Campaign Office.

No Election Sign associaled with a municipal election shall be erected, located, or
displayed earlier than twenty-eight (28) days prior to voting day, with the exception
of signage at a Campaign Office.

Any Sign used by a candidate during an election that is larger than an Election Sign
shall comply with the regulations of this By-law with raspact fo permils, structure,
location, dimensions. and characteristics.

All Election Signs shall be removed no later than three (3) days after the voting day
of the election for which the Sign was erected, located, or displayed, For the
purposa of this subsection, the candidate shall be responsible for the removal of the
Election Signs.

Billboards
No Person shall erect, locate, or display a Billboard except in accordance with the

applicable requlations undar Schadule “C”, the applicable general regulations under
this By-law, and the specfic regulations under this section of the By-law.
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5.14.2 No Billboard shail be erected. located, or displayed except in accordance with the
foliowing regulations:

{a) the Billboard shall not be erected, located, or displayed within 400.0 metres of
the right of way of Highway 403, the Queen Elizabeth Way, the Lincoln M.
Alexander Parkway, or the Red Hill Creek Expressway;

{b) the Billboard shall not be erected, located, or displayed on a Property within the
Downtown Community Improvement Project Area;

{c) the Billboard shall not be erecled, located, or displayed less than 300.0 metres
from another Billboard;

(d) the Billboard shall not be erecled, located, or displayed less than 300.0 metres
from any residentially Zoned Property;

{e) the Billboard shall not be animated;

{f) the Sign Area of a Billboard shall not exceed 18.0 m?;

{g) the Height of a Billboard shall not exceed 12.0 metres;

(h) the Widih of a Billboard shall nol exceed 4.0 metres: and,

{i) the Bilboard shall be erected, located, or displayed on Vacant, undeveloped
Property Zoned commercial or industrial.

5143 Where a Property on which a Billboard is erected, located, or displayed ceases to
be Vacant or undeveloped, the Sign Owner shall remove the Billboard from the

Property.
PART 6.0
VARIANCES
8.1 Any Person may apply for a vanance from this By-law or any provision thereof,
6.2 An application for variance shall be made on the form prescribed by the City of

Hamilton and shall be accompanied by the applicable fes, as set out in Schedule
A",

6.3 Variances may be authorized by the Director of Development and Real Estate or his
designate.

8.4 The City of Hamilton may authorize a variance if in its opinion the general intent and
purpose of the By-law are maintainad.

6.5 In considering an application for a variance, the City of Hamilton shall have regard
for:

(a) special circumstances or conditions applying to the land, building or use
raferred to in the application;
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(b) whether strict application of the provisions of this By-law in the context of the
special clrcumstances applying to the land, building or use, would result in
practical difficulties or unnecessary and unusual hardship for the applicant,
inconsistent with the general intent and purpose of this By-law;

{¢) whether such special circumstances or conditions are pre-existing and not
created by the Sign Owner or applicant; and

(d) whather the Sign that is the subjaect of the variance will alter the essential
character of the area in which the Sign will be located.

An applicant may appeal the variance application decision of the Director of
Development and Real Estate to the Planning and Economic Development
Committee,

Tha City Clerk shall notify the applicant once a hearing date before the Planning
and Economic Development Committee has been fixed and If the applicant does nol
attand at the appointed time and place, the Committee may proceed in the absence
of the applicant and the applicant shall not be entitied to further notice in the

proceading.

Council may uphold or vary the recommendations of the Planning and Economic
Development Committee or do any act or make any decision that it might have done
had it conducted the hearing itself and the applicant shall not be entitled to a further
hearing on the matter before Council and the decision of Council shall be final.

PENALTIES AND ENFORCEMENT

.

7.2

1.3

7.4

Every Person who contravenes any provision of this By-law Is guilty of an offence.
Pursuant to the provisions of the Provincial Offences Act, upon conviction a Person
is liable to a fine of not more than $5,000.00 exclusive of costs.

Where a Person has been convicted of an offence, the court in which the conviction
has been entered and any court of competent jurisdiction thereafter may, in addition
te any other remedy or penalty provided for by law, make an order prohibiting the
continuation or repetition of the offence by the Person convicled.

Where a Sign is erecled, located, or displayed on, over, parlly on, or parlly over,
Property owned by or under the jurisdiction of the City of Hamilton and not in
accordance with the regulations of this By-law, the Sign may be removed
immeadiately by the City of Hamilton without notice or compeansation

Where a Sign is erected, located, or displayed in contravention of this By-law, the
Designated Official may immediately pull down or remove any Sign that he
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determines constifutes a safely hazard or a8 concem without nolice or
compensation,

Where a Sign does not comply with this By-law or a permit issued under this By-
law, the Designated Official may order the Sign Owner to remove or bring the Sign
into compliance in the manner and within the time specified in the order.

The order mentioned in section 7.5 may be served:

(a) by personal service upon the Sign Owner;

(b) by prepald registered mail sent to the last address of the Sign Owner, shown on
the records of the City of Hamilton; or,

(c) by prominently posting a copy of the order either on the Sign in respact of which
the order is made, or on the Property upon which the Sign is erected, located,
or displayed.

Where the order |5 served In accordance with section 7.6 it |s deemad 1o have been
received by the party being served upon the mailing or posting of the order.

Where a Sign is not removed or is not brought into conformity as required by an
order under section 7.5, the Designated Official may have the Sign removed without
notice or compensation. For this purpose, the Dasignated Official, an inspactor and
their contractor or other agent may anter upon the Property at any reasonable time.

The cost incurred by the City of Hamilion in removing a Sign under this part of the
By-law is deemed to be municipal taxes and may be added to the collector’s roll and
collected in the same manner as municipal taxes. Despite the foregoing, the cost
incurred by the City of Hamilton in removing a Sign under this part of the By-law is a
debl payable 1o the City of Hamilton and may be recovered in any court of
compeatent jurisdiction.

Any Sign removed by the City of Hamilton shall be stored by the City of Hamilton for
twenty-eight (28) days, during which time the Sign Owner may redeem such Sign
upon payment of the applicable fee prescribed on Schedule “A"

Where a Sign has been removed by the City of Hamilton and has been stored for a
period of twenty-eight (28) days and has not been redeemed by the Sign Owner,
such Sign may be destroyed or otherwise disposed of by the City of Hamillon
without notice or compensation.
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PART 8.0
CONFLICT

8.1 Where a provision of this By-law conflicts with a provision of any other by-law or any

fedaral or provincial statute or regulation, the provision thal establishes the higher
standard to protect the health, safety and welfare of the general public shall prevail.

PART 9.0
VALIDITY

8.1 If a court of competent jurisdiction declares any subsection, section or part of this
By-law invalid, it is the intention of Council thal the remainder of the By-law shall
continua o be in forca.

PART 10.0
REPEAL

101 The By-laws listed on Schedule “D" are hereby repealed as of the day on which this
By-law comas into force and effect

PART 11.0
EFFECTIVE DATE

1.1 This By-law comes into force and effect on February 1, 2007.

ENACTED AND PA&}ED is 9™ day of August, 2006.

MY

MAYOR \ S
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Fees

| SCHEDULE "A" TO BY-LAW NO. 08-243

1. PERMITS FOR SIGNS

SIGN TYPE

FEE

Ground Sign
New Home Development Ground
Sign

$150.00 sign area of less than or equal to 2.5 m*
lEEl.;iﬁDliun area from greater than 2.5 m* to equal to
4.0

$500.00 sign area of greater than 4.0 m*

Awning, Canopy, Marquese, $£250.00
Parapel, Projecting and Wall
Signs
Billboard $500.00
Maobile Sign $100.00 for 28 consacutive days
__iﬁﬁ.ﬂn_ for 14 consecutive days

Mobile Sign advertising a grand | $150 for 7 consecutive days
opening or closing promotional
avent
Sidewalk Sign $75.00 per year
Banner $75.00 for 28 conseculive days
Banner advertising a grand $150 for 7 consecutive days
opening or closing promotional

Lo
inflatable Sign §7510oc 7 conseculive days i
Mew Home Development Portabla | $50.00 per year

| Sign .

2. SIGN VARIANCE APPLICATION
Fee $670.00
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SCHEDULE "A" TO BY-LAW NO. 06-243
1
Fees
— 4

Fae for a Sign Erected, Located $970.00

or Displayed Without a Permit

3. ENFORCEMENT FEES — —

Removal of an Unlawful $200.00 per Sign or the aclual cost of removing the
FPermanent Sign Eilgm whichever is greater .

Storage Charge for an Uniawful $50.00 per Sign per day

Permanent Sign

Removal of an Unlawful Mobile $200.00 per Sign or the actual cost of removing the
Sign __| Sign. whichever is greater

Storage Charge for an Uniawful $50.00 per Sign per day

Mobile Sign

Ramaoval of an Unlawful Portable | $50.00 per Sign or the actual cost of removing the Sign,
Sign whichever is greater

Storage Charge for an Unlawful | $25.00 per Sign per day

Portable Sign

Storage Charge for an Unlswful $25.00 per Sign per day

Election Sign

4. REFUND of FEES

Notwithstanding the percentages below, no refund is to be made of an amount lass than
$75.00

75 percent if, in the opinion of the Designated Official, administrative functions only have

baan performed

50 percent if, in the opinion of the Designated Official, administrative and plan examination
functions only have been performed

25 percent if the permit has been issued and no inspectons have been performed

subsequent to permit issuance and the Sign has not baen erectad, located or displayed
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SCHEDULE “B"” TO BY-LAW NO. 06-243
Signs Not Requiring Permits
Mo permil shall be required for Signs meeting the lollowing regulations:
SIGN TYPE LOCATION/ZONE REGULATIONS
Sign in a City of Hamilton Clty of Hamilton park or Subject lo the provision of he
park or cemelery cemetery City of Hamilton By-law
ing Ihe park or
cometery. A,
Inflatable Sign adverlising a | Private Property Refer to Subsection 5.9.7
Phnlldurmiuum
| Election Sign Private Proparty Refer 1o Section 5.13
Commemoralive Sign, Public and Privale Property | Altached o the wall of the
plaques, or comer slone of a building.
non-advertising nature
Embilem of Religious Privale Property -
_ﬂigam.atim
Flag of a country, province, | Public and Private Property -
territory, municipality,
corporation, organization or
assocation |
Sidewalk Sign Private Property *Ftaiartnsmsu.a
Home Occupation Sign Residential Zone - Maximum Sign Area 0.3 m",
Signs mus!t be allached o and
fiat against the wall of the
relaled building.
_ _ Ewmmtlz&mn—lunﬁm’lad.
Bed and Breakfast Sign Residential Zone Maximum Sign Area 0.3 m’.
ETmpananHm Private Property Maximum Sign Area 0.2 m’,
n
Sign advertising the sale of | Agricultural Zone Maximum Sign Area 3.0 m?
seasonal farm produce Approval of the Owner of the
Property.
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SCHEDULE “B" TO BY-LAW NO. 06-243
Signs Not Requiring Parmits
MNo parmil shall ba required for Signs mesting the following regulations:
Sign assoclated with an Agricultural Zone Maximum Sign Area 3.0 m",
agricullural use = o
Sign erected, located or Agricultural Zone ' Maximum Sign Area 9.0 m*
displayed by a non-profit Approval of the Owner of the
agricultural society for an Property.
avent or fair it operates
Mural Commercal Zone Maximum Sign Area 50% of [
the wall on which the mural is
| displayed.
| Incidental Sign Private Property | Maximum Sign Area 1.0m*,
!ﬁﬂ:ﬂnrdﬁlun Private Property .
Banner erected, located or | Private Property . Refer to Section 5.7.
displayed by a Charity or | I
community organization | A - _ |
Sign erected, located or Private Property In '| Maxirmum Sign Area not
displayed by a Person Residental Zones if the ;mlmmm’mmm
performing work or services | sarvice is being performed | not exceeding 1.25 metres.
on a residential Propeny al that Property No Bumination.
Display only during the period
the work or service is being
—  |vermed. s
Real Estate Sign Private Property/Residential | Maximum Sign Area 1.0 m’
Use | Only erected, localed, or
displayed on Property for sale
of rent,
Display no longer than seven
i{?]mﬂaﬂaraﬂrmuhh
reported fo the local realtors
association or seven (7) days
afer the Property or space has
been laasad.
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SCHEDULE "B” TO BY-LAW NO. 06-243
Signs Not Requiring Permits
Mo permit shall be required for Signs meeting the following regulations:

Real Estate Sign Private Property/Apartment r'uammﬂagnmmm*

| Only ereciad, located, or
- displayed on Property for sale
| or rent.
| Display no longer than seven
(7) days after a firm sale is
' reported 1o the local realiors
- assoclation or seven (7) days
| after the Property or space has
been loased,

Real Estate Sign ;ﬂm Proparty Maximum Sign Area 4.0 m*

Commercial/industrial Use | Only erecled, located, or

| displayad on Property for sale
o rent.

Open House Directional Maximum Sign Area 0.5 m’
Sign Mot erected, located, or
displayed on a traflic median,
traffic island, light standard or
utility pobe.

Located no closer than 0.3
matras from the sidewalk.
Displayed between 10:00 a.m.
and 6:00 p.m. tha day of the

o open house. i
Construction Information Private Property  Maximum Sign Area 10.0 m’.
Sign ' Display no longer than 30 days
| after project’s completion.

e L s

a
! Street Line and 3.0 metres
i from any interior Property Line.
| Maximum display period of 48
- hours,
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SCHEDLULE “B” TO BY-LAW NO, 06-243
Signs Not Requiring Permits
Mo permit shall be required for Signs meeting the following regulations:
Foster Community Bulletin Boards | - Paper or cardboard only.
or Poster Sleeve at - Maximum Sign Area 22.0 em
Designated Locations by 26.0 cm.
- Only affixed by lape.
- Maximum one Poster per
approved locaton.
- Maximum display period of 21
days and not more than 3 days
after the end of an adverfised
event
Window Sign Private Proparty Maximum 50% of the window
| surface,
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'SCHEDULE “C” TO BY-LAW NO, 06-243 - . ',
Sign Provisions For Signs Requiring Permits
A permit shall be required for the following Signs:
Sign Type ZonelUse t Regulations
 Maximum Maximum Sign Maximum
* Number Area Height
Ground Sign Refer o | Separalion of 0.3 times the 3.5 metres
Subsection | 200.0 mefres Frontage | (Sign Area
5.2.11 | batwesn sach on which the Sign | less than 4.0
| Ground Sign is erected, m')
. parallel with the located, or
| Frontage on a displayed to a 6.0 metres
maximum area of | (3ign Area
1B0miforeach | 40m 1060
Sign Face m’)
(Sion Area
| over 6.0 m") |
Wall Sign Rafer to - 15% of tha -
Subsaction buiding alevation
53.12 on which the Sign
I is erected,
' located, or
displayed
Awning. Canopyand | Relerto Graphic or -
Marquea Signs Subsaction lattaring limited fo
5.5.3 20% of the
S surface
| bia Sign not Commercial . Refer o Section 5.9
including an Inflatable | and Industrial |
Sign advertising a Zonas on
heliday or festival developed and
oooupied
Property |
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SCHEDULE “C" TO BY-LAW NO. 06-243
Sign Provisions For Signs Requiring Permits
A permit shall be required for the following Signs:
Parapet Sign Refer to 1 foreachsideof | 15% of the B
Subsection | a building parapet ﬁ
5.3.12 | |
Projecting Sign Commaercial 1 1.0 m? -
— — M S— _— — - — -
Billboard Commercial Eﬁawm&ﬁhnﬁ.u
and Indusirial
Zonas on
Vacani,
undeveloped
Property
Maobile Sign Refer to ' Refer to Section 5.6
Subsec
5.6.256 and
5.6.26
B S—— — .
Banner not including 2 | Commercial, | Refer to Section 5.7
Banner ereclad, Industrial and
located or displayed Institutional
by a Charlty or L0Nes
community
organization { !
Sidewalk Sign not Commercial | Refer 1o Section 5.8
including a Sidewalk use
Sign on private
Property I i . N - .
New Home Residential and | Refer o Section 5.10
Development Ground | Commercial |
Sign Zones
Mew Home Residential and = Refer to Section 5.11
Development Portable | Commercial |
Sign | Zones — = - )
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SCHEDULE “D" TO BY-LAW NO. 06-243

By-law Laws Repealed by By-law 06-243

The Corporation of the Town of Ancaster
95-50
95-51

The Corporation of the Town of Flamborough
97-67-5

Tha Corporation of the Township of Glanbrook
511-94

512-94

512-1-85

The Corporation of the City of Hamilton
Subsections 5(3a), 5(3b) and 5(3c) of 68-100
Section 1 of By-law 75-127

£1-160

81-218

Section 16a. of B6-TT

93-003

83121

04-056

96-092

97-026

87075

City of Hamiltan
02-368
05-154

The Corporation of the Down of Dundas
3094-79

3140-79 amends 3084-TO
3213-80 amends 3084-T9
3238-81 amends 3084-T9
3304-81 amands 3094-T8
3386-83 amends 3004-T9
3422-83 amends 3084-T9
3559-85

3732-88 amends 3084-70
4286-96 amends 3084-T9
4333-97 amends 3084-T9
4384-97 amends 3094-79
4410-98 amands 3094-70
4532-00 amends 3094-79
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4579-00 amends 3094-79

The Corporation of the City of Stoney Creek
2531-88

2627-88

2792-88 amends 2627-88

2867-B9 amends 267-88 and 27592-89
J04.2-88

3141-80

3263-90 amends 3042-89

3515-92 amends 3042-89

3721-93 ameands 3042-89

3961-94 amends 3042-89

4267-95

4529-97 amends 3042-89

The Regional Municipality of Hamilton-Wentworth
R84-117

RO7-030

R99-002 amends R94-117
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Authority: Item 9, Public Works Committee
Report 14-008 (PW14027)
CM: April 9, 2014

Bill No. 088

CITY OF HAMILTON

BY-LAW NO. 14-088

To Amend
By-law No. RT7-109, the Hamllton Reglonal Roads By-law and
By-law No. 86-77, the Hamilton Streets By-law

WHEREAS the Publications Boxes Annual Permit Policy replaces the provisions in By-
law No. R77-109, the Hamilton Regional Roads By-law, and By-law No. 86-77, the
Hamilton Streets By-law;

NOW THEREFORE the Council of the City of Hamilton enacts as follows:

1. Subsection 11(13a) of Schedule A of Bydaw No. R77-108, the Hamilton
Regional Roads By-law, is deleted,

2. Subsection 11b of By-law No. B6-77, the Hamilton Streets By-law, is deleted;

3, This By-Law comes into force on the date of its passing.

PASSED this 23™ day of April, 2014,

/A ﬁ;’mﬁ

R. Bratina
Mayor rk
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Bill No, D45
The Corporstion of the City of Humilicn
By-law No, 97- 162
To Amend:

By-law No. §6-T7
The Strests By-law

Respecting:
PANHANDLING

WHEREAS paragraph 140, Section 210 of the Municipal Aci. R.S.0. 1990, Chaspter
M 45 suthorites municipalities o enact by-laws o regulse poblic neisances;

AND WHEREAS Sectica 102 of the Mupicpal Ad allows that every council may pass
sach by-laws and make sech regulations for the bealth, safery, morality and welfare of the
ishabicsnts of the municipslity in maners not specifically provided for by the Mumicipal Act
&5 may be deemed expedient and are mot contrary &0 law;

AND WHEREAS the Council of the City of Hamilon deems it hecessary to ensure
citizens ressonably unencumbenad scoess 10 pedestrian walkways within the Ciry of Hamilion;

AND WHEREAS Council, on Thursday, 1997 August Tth, in adopting Section One
of the Seventeanth Repon for 1997 of the Finance and Adminisration Committes authorized
s Ey-law;

NOW THEREFORE the Council of The Corporation of the City of Hamilton emacts
as follows:

Section 16 of By-law Mo. 86-T7 is amended by the addition of the following subsections:
(£Z) 12.1 For the purposcs of this subscotion:
(8) "eeare” mEAnA bO SIOP OF brisg to &6 end

{b “eongrepa” means 0 gather into a group of more than one
.

()  “obstruc” means 0 inlerfere with or make difficult of passage.
(d)  “ofieer’ means » swom member of the Hamilon-Wentworth
Repiomal Police Serviee or a mumicipal by-law enforcement
officer appointed by the City of Hamilon
Genersl:
12.2 Mo person shall congregate aed il or siand so & o obstrect the free
passage of enher pedestrian of vehicular traffic on any sireets or
sidewalks regulassd by this By-low,

1.3 Adiy person who dbstructs pedestrion or wohsculsr traffic on & aldewalk
ar street shall, when directed o do 50 by an officer, cease sach
ohatraction
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Exclusions:

124 Any parede, festive pocasion of other event approved by the Cliy of
Hamdton shall be exchsded from the provisions of this subsection.

Enforcement

12.5  Swom members of the Hamilios-Wentworth Regional Police Service and
munkcipal by-law enforcement officers of the City of Hamilion arc
aulhorized o enforce the provesons of this by-lew,

(13 131 For e parposes of this subssetion, “aggressive panhasdling” mean:

{a) approaching, speaking o or fllowing a person for the purpeds
aof eatreuting of urgmg thal peraoa W ghve moaey, i sock a
manmer o8 would caee o reasonable person o fear bodily harm
aof harm (o property on the person’s immediste possesahon,

(b} tooching & person withost ther consent while pashandling from
wch person;

{g} repestedly panhasdling fromm a person, of following a penon

after & persons haa made & negathve rospomse; of

(d}y pankanling by manding. sittsag or cthirwise in ssch & manner
a0 as o intentionally block, obstrect or interfore with the safe
passage of pedestriams or wehicles, including unreascnably
causing o person Or wehicle W ke evasive sction o ivoid
phosical contact,

132 Mo person shall aggremively panhandle on any strects or skdewalks
regulaied by this by-lnw

13.3 Mo pemon shall solicli money from any pedestrisn by panhasdiing on
any dreets or dabewalks regulsied by this by-law @ such a masner & o
imeriere winh the shility of pedestriass 1o enter business ¢stablishments
located on soch sirocts.
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PFASSED this Tk day ol Mg 1997,
AL, e

Qﬁg |

CITY CLERK MAYOR
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Bylaw Enforcement Protocol

When the Encampment Taskforce has been contacted regarding an
encampment location, the following process will commence. All city services
and responses will be coordinated through the Taskforce.

Persons experiencing homelessness shall be offered an assessment using the
Vulnerability Index - Service Prioritization Decision Assistance Tool (“VI-
SPDAT”) tool for a determination of acuity. The application of this test and
determination of test results shall be completed by the City of Hamilton’s
Mental Health Street Outreach Program on a periodic basis. The test shall
have occurred within the past ninety (90) days.

The VI-SPDAT tool will determine the path for how individuals sleeping rough
are approached and engaged. Below outlines the steps and circumstances
available:

o0 For individuals with a VI-SPDAT scores below 13, or those refusing to
engage with outreach workers for assessment under the VI-SPDAT
tool, the maximum duration for contact, assessment and removal is 14
days from the earliest of the City or its agents making contact as
requested by the Encampment Taskforce with a person experiencing
homelessness. The outreach that occurs during this 14 day period will
provide supports including but not limited to the following:

» Engagement that treats every individual from a rights-based
approach, ensuring dignity and confidentiality is maintained;

* Immediate work on a personalized housing plan;

* Informing individuals of the timeline for encampment removal;

= Determine previous (if any) barriers affecting access into the
system and attempt to resolve them

= Assist with matters that facilitate the movement to
shelter/housing including but not limited to transportation,
financial assistance and storage of possessions.

o0 High acuity will be defined as a VI-SPDAT score of 13 or more for the
purpose of the protocol for the enforcement of the bylaw. It is
recognized that in rare occasions special circumstances may arise that
cannot be addressed through the VI-SPDAT assessment. In those
cases it is agreed that the City’s desighate outreach team — currently
the City’s Mental Health Street Outreach Program — will provide
recommendations to the enhanced Encampment Task Force in those
rare situations where additional considerations are required outside of
the VI-SPDAT assessment.

A258



A4543

0 Where a person experiencing homelessness is assessed as high-acuity
and there is no available option for supportive housing or shelter,
outreach efforts will continue in order to help the individual(s) move
from the streets to shelter/housing. Such individuals are subject to the
prohibited locations/activities listed below but not subject to the
defined 14 day timeline for removal.

o In the case of persons experiencing homelessness determined through
assessment by the City to have shelter or housing options available for
which the transition would not cause trauma or a decline in mental
health as determined by the City’s Mental Health Street Outreach
Program — which are offered and refused or otherwise not accepted or
who refuse to be assessed, then the City may remove such persons
and their possessions under such legal authorities as may be employed
by the City.

Prohibited Areas: all individuals experiencing homelessness in
encampments — even when deemed high acuity or engaged with outreach in
the 14-day grace period outlined above - are subject to the following
restrictions and may be removed or moved if not in compliance with them:
o0 No more than 5 in an encampment;
o0 No encampments on sidewalks, roadways or boulevards;
0 Encampments must not encumber an entrance or exit or deemed fire
route;
o0 Encampments must be 50 meters from a playground, school or
childcare centre;
o No encampments within any property with an environmental or
heritage designation; and
o Situations where health and safety concerns exist for those living
within or adjacent to an encampment will be addressed in a reasonable
fashion, in good faith, on a case by case basis by the City in its sole
discretion that balances the needs of both the person experiencing
homelessness/encamped individuals and community members. In
these situations, the City will consult with the Encampment Task Force
and the City’s Mental Health and Street Outreach team to determine
how to best balance the needs of persons experiencing
homelessness/encamped individuals and other community members.
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COUNCIL DIRECTION

At its August 9, 2021 meeting, Council approved the repealing of the By-law
Enforcement Protocol that permitted some individuals to camp in public spaces for up to
14 days. Further to that decision and the three-week winddown associated with it, as of
August 30, 2021, the City returned to pre-protocol enforcement of City by-laws that
prohibit camping on City property, including park areas.

INFORMATION

The COVID-19 pandemic highlighted and exacerbated ongoing systemic challenges
and inequities across Canada as it relates to housing and homelessness. This has been
demonstrated by the rise in, and visibility of, unsheltered homelessness and
encampments throughout many Canadian cities. Person-centred strategies and
approaches are required to address urgent issues associated with supporting residents
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experiencing homelessness and living in encampments, while supporting long-term
adequate housing solutions and broader community needs.

Encampment Process

With the repealing of the By-law Enforcement Protocol, staff will proceed with the
following Encampment Process:

Step one
Complaints are received by Municipal Law Enforcement (MLE) regarding
structures/tents in parks, road allowance and private property.

Step two
MLE attends, determines if there is a violation of a City By-law including the Parks
Bylaw, seeks voluntary compliance and notifies Housing Outreach.

Step three
Housing Focused Street Outreach attends site and carries out the following:

e Work from Housing Focused Street Outreach framework and within the context
of Hamilton’s Homeless Coordinated Access System

e Support individuals, families and groups, in order to promote connection to
shelter, housing and the achievement of their optimal health and well-being

e Collaborative development of housing and service plans

e Assist individuals with obtaining necessary documents needed to obtain housing,
including the completion of supportive and subsidized housing applications

e Collaborate and co-ordinate services with appropriate community and health
agencies

e Crisis intervention

e Provide a summary of these actions (omitting any privileged and confidential
information) in the form of an encampment assessment checklist to MLE
pursuant to their request

Step four
MLE re-attends and issues a verbal trespass notice and notifies Hamilton Police Service
(HPS).

Step five
Hamilton Police Service responds under the Trespass to Property Act, R.S.0. 1990, c.
T.21

Step six
Park and Waste Divisions are contacted to coordinate a clean up.
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Encampment Response

The City of Hamilton’s Licensing and Bylaw Services Division will be the first point of
contact for complaints regarding structures and tents in parks, road allowances and
private property. MLE Officers will attend to determine if there is a City Bylaw, including
the Parks By-law 01-291 violation, which prohibits camping on City property, including
park areas. MLE Officers will be responding to complaints proactively Monday to Friday
and reactively on weekends along with other COVID-19 By-law and Provincial
Regulation priorities. MLE Officers will attend, provide education and seek voluntary
compliance under the City Bylaw, ticketing those who are unsheltered will not be a
course of action. If determined to be private property, MLE Officers will notify the
property owner, including CP & CN Rail and MTO. If voluntary compliance is not
achieved, MLE Officers will reach out to the Street Outreach team within the Housing
Services Division and the Social Navigator Program.
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The Housing Focused Street Outreach team will, if not already, attend the site and
engage with those individuals currently unsheltered. Outreach will endeavor to provide
an update summary of the site including identifying potential opportunities for
connection to services and housing for those individuals, assess their needs and update
MLE of the actions that have occurred.

MLE Officers will re-attend the location and, a verbal trespass notice would be issued to
those contravening the bylaw. MLE will contact the Hamilton Police Service as the
Trespass to Property Act, R.S.0. 1990, c. T.21 is a Provincial Act enforced by HPS. The
City will continue to collaborate with HPS and the Social Navigator with regard to the
service pathway. The last step will be to contact the Public Works Department (Parks,
Streets, Waste Management) to coordinate a clean up.

Following the Council decision to repeal the By-law Enforcement Protocol, the City of
Hamilton’s Housing Services Division remains focused on supporting individuals
experiencing homelessness in securing safe and affordable housing, by continuing to
take an individualized approach to connect them to available supports.

Housing Services’ Housing Focused Street Outreach Team connects with unsheltered
individuals, regardless of their circumstances, to assess their immediate needs and
housing preferences. The team completes common consent and intake forms for
individuals not yet on the City’s By-Name List (BNL), supports with benefit applications,
unit viewings, harm reduction supplies, connections and referrals. As part of the City’s
homeless-servicing system, Outreach uses a shared system-wide database to stay
connected to residents in encampments and outside of encampments in areas such as
alleys, vacant lands, etc. Outreach services are provided to unsheltered residents
across the geographic area of Hamilton Monday to Friday from 8:00 a.m. to 8:00 p.m.
and Saturday and Sunday from 8:00 a.m. to 4:00 p.m. On a daily basis, the team
undertakes progressive engagement to offer shelter or other available (and appropriate)
space, works with individuals to find safe and supportive housing options, and works to
address any batrriers including a referral to our health partners.

During the COVID-19 pandemic, emergency shelter capacity has been expanded;
however, occupancy pressures exist, particularly for women. Challenges remain in the
access to available beds and in a number of instances capacity is not available. For
example, length of stay in shelters has increased significantly during the pandemic and,
with factors such as unaffordable costs of rent, housing availability has not kept pace
with demand. Longer stays impact shelter bed turnover frequency, thus reducing the
capacity of shelters to serve a higher volume of individuals. Outbreak status, availability
of appropriate supports, staff turnover, shortages and burnout further impact the
responsiveness of the system. When a move from encampment to emergency shelter
occurs, the City of Hamilton recognizes that this remains a temporary measure of
accommodation until safe, secure and adequate housing is secured.
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For individuals for whom emergency shelters are not an option, Housing Services’
Outreach Team supports connection to health partners, works to address issues related
to service restrictions, and continues progressive engagement towards accepting
housing assistance. The City of Hamilton funds numerous agencies to assist in the
housing of homeless individuals through funding streams such as the Federal Reaching
Home program. City staff monitor, advise and assist these agencies in meeting
predetermined targets through the homeless-serving sector’s coordinated access
system. From January 2020 to present, approximately 440 individuals and families have
been housed by agencies funded by the City. Of the approximately 440 households
housed, this includes people who have been unsheltered at one point during that time
period. Since March 2020, more than 70 individuals were housed directly from
encampments.

Outreach staff engage with every individual from a rights-based approach, ensuring
dignity and confidentiality is maintained. On an ongoing basis, both Housing Services
and agency staff work from a person-centred approach to engage with individuals in
order to refer and make connections to appropriate support and resources. Referrals
may include Intensive Case Management, Rapid Rehousing, Transitional or permanent
supportive housing programs, in addition to housing affordability benefits, depending on
individuals’ needs, preferences and available resources. Increased engagement for the
direct purpose of assessing effectiveness of approaches and appropriateness of
available resources will continue to inform potential changes or adaptations to service
and supports over time.

Coming Together to End Homelessness: Hamilton’s Systems Planning Framework
outlines a strategic local approach to preventing and ending homelessness, which must
account for the systemic over-representation of Indigenous persons experiencing
homelessness. The City is committed to ongoing coordination with Hamilton’s Urban
Indigenous Community to ensure that approaches to service coordination and provision
are culturally appropriate, safe and built on principles of relationship, trust and informed
consent. This includes ongoing discussion to achieve equitable access to resources
including, for example, housing affordability benefits as they become available to
support unsheltered individuals who identify as Indigenous. Through ongoing dialogue
with the Indigenous community, the City aims to ensure appropriate referrals are
consistently made from mainstream supports to Indigenous agencies, including at
intake by City outreach staff.

The City continues to commit to permanent housing solutions by implementing
increased prioritization of those in encampments for permanent housing and intensive
case management support programs while continuing multi-sectoral discussions to
enhance permanent housing with supports options. From September to December
2021, Housing Services Division, together with partner agencies, will undertake a
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housing campaign to maximize resources and collaboration to house 250 households
experiencing homelessness.

Health and Safety Concerns

Due to the vulnerability and transience of encampment populations, health and safety
concerns are present for both residents and City staff. COVID-19 exposure, verbal and
sometimes physical aggressions have been noted at various sites. MLE Officers are not
trained in outreach or mental health engagement techniques and therefore cannot offer
support to address health and safety for encampment residents. This fact extends to
include staff themselves, who navigate a challenging array of health and safety
concerns when carrying out their duties. For example, Waste management staff have
received numerous negative comments, which may be perceived as threats from
residents, activists, advocates and the general public. Staff have been videotaped with
postings on social media platforms such as Twitter and Facebook. Staff have been
called repeatedly at all hours on their cell phone. In one instance a staff member was
assaulted during clean up, resulting in injuries to the worker and charges being laid by
Hamilton Police Service. As a result, the injured employee has yet to return to work.

There is a steady increase of incidents involving the Hamilton Fire Department and the
Hamilton Police Service. Where emergency service response is needed, the City will
respond swiftly with staff health and safety supports. Healthy and Safe Communities
Department staff are better able to flag resident health and safety concerns to the
appropriate support services for timely resolution.

The professional skillset required of Housing Service’'s Outreach staff facilitates
mitigation of challenging behaviours, circumstances and establishment of positive
rapport. Staff have been trained in non-violent crisis intervention, work only in pairs and
are in constant communication with each other.

Budgetary Implications

Costs vary site to site; while staff time is not itemized by site, typical contractor costs for
waste management average $15 K. Across all encampments, average monthly security
costs have been approximately $23 K from October 2020 to July 2021.

Licensing and By-law Services

Council may direct Licensing and Bylaw Services (LBS) to enforce 7 days a week,
inclusive of evenings and weekends. To oversee and coordinate the MLE officer
response for encampments 7 days a week LBS requires 1 temporary FTE By-law Clerk
at a cost of $26, 162 and 1 temporary FTE MLE Officer at a cost of $30, 795 from the
date of Council approval to December 31, 2021.These staff will assist in the collection of
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weekly stats on complaints received, locations of encampments, determine priority
locations in collaboration with others on the Encampment Response Team, provide
status updates as to the step each encampment site is in throughout the City. MLE
Officers will be attending encampment sites in pairs, and one additional temporary FTE
MLE Officer will allow for a timely proactive and reactive response to each encampment
site 7 days a week. The Bylaw Clerk will provide administrative support to the MLE
Officers and will ensure all tracking, scheduling, monitoring, entering areas of concern,
preparation of orders, and dispatch to this team 7 days a week. The total cost would be
$56, 958.

Emergency Services Responses

The Hamilton Fire Department has attended to an increasing number of incidents
involving encampments and individuals experiencing homelessness over the last three
years (54 incidents in 2019, 82 incidents in 2020, and 101 incidents to date in

2021). The majority of incidents in 2021 to date have involved burning (controlled) and
property fires/explosion.

Hamilton Paramedic Service responded to 55 encampment related calls in four parks
from October 1, 2020 to August 31, 2021. There has been a steady increase in
paramedic service response to encampments in City parks in 2021, ranging from two in
January to 15 in August.

The Hamilton Police Service indicated there were 502 events from October 1, 2020 to
August 31, 2021 related to six known encampment locations, but not necessarily due to
the presence of an encampment. These incidents include events related to trespassing,
assist (ambulance & fire), and other events requiring police service response (i.e.
assault, harassment, protests, etc.)

Government Qutreach

There remains an ongoing need to align provincial health and housing and
homelessness investments to enable service managers to provide permanent housing
with supports for high acuity chronically homeless individuals living in shelters and
encampments. Strategic investment and partnership between Ontario Health West and
City of Hamilton can demonstrably reduce chronic homelessness in Hamilton and the
reliance on emergency hospital resources for those with the most complex, co-occurring
needs.

Staff are actively pursuing funding opportunities from higher levels of government to
address these needs. Specifically, the Ministry of Health (Ontario), Associate Minister of
Mental Health and Addictions and the Ministry of Municipal Affairs and Housing
(Ontario) in addition to the equivalent Ministries federally such as Health, Housing,
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Infrastructure and Communities, and Families, Children and Social Development. Staff
have proposed a pilot project to the Government of Ontario in order to address the
needs of high-acuity individuals in Hamilton, this pilot outlines the resources required to
take immediate action.

The proposed pilot would include 40 new units of supportive housing to address the
needs of higher acuity individuals and continuing existing outreach activities will address
needs in a new and improved way. The total funding necessary to undertake this
development is $2,440,000. The request for on-going provincial operational funding is
$1,940,000.

Staff have been using forums like the Association of Municipalities of Ontario (AMO),
Federation of Canadian Municipalities (FCM) and Ontario Big City Mayors, of which
Hamilton is a member, to further advocacy and align objectives in voicing our concerns
about the lack of funding from higher levels of government to address these immediate
needs. AMO, FCM and Ontario Big City Mayors are focused on improving supports for
mental health. Ontario Big City Mayors has provided recommendations to support and
complement the Province’s Road to Wellness plan which seeks to improve mental
health and addictions services across Ontario. The proposed recommendations and
desire to collaborate demonstrate the need for municipalities to work with other levels of
government and local service providers to ensure residents can access the help they
need, where and when they need it.

APPENDICES AND SCHEDULES ATTACHED

None
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A) Shared Principles

When engaging in encampment response, all staff in a frontline capacity will use the
same philosophical approach. In all interactions with people who are living unsheltered,
staff will engage utilizing a human-centered, housing first, health-focused, rights-based
approach. All actions will be guided by a commitment to upholding the human rights and
human dignity of all individuals living in encampments, temporary shelters, or tents.
Staff will also work to build rapport through mutual respect, effective communication,
empathy, and by maintaining transparency around the expectations of individuals living
in encampments, temporary shelters, or tents and City staff.

It is vital that all actions taken in the Protocol are grounded in the understanding that
housing is a fundamental human need, and that people in our community deserve
housing and homelessness responses that are based on intentional planning and good
evidence and that have measurable positive impacts and outcomes. Working to provide
permanent housing for all is critical and will require an ongoing commitment from the
City, community, and other levels of government to find innovative, meaningful
solutions.

B) Complaints and Service Request Information:

Individuals in the community who encounter an active or abandoned encampment,
temporary shelter, or tent, or someone who is living unsheltered, and/or have questions
or concerns about an encampment, should contact the Coordinated Response Team
led by Housing Focused Street Outreach by email at unsheltered@hamilton.ca or by
phone at 905-546-2828.

Any contacts made with other internal City divisions or through other City channels
regarding encampments, temporary shelters, or tents will also be forwarded to Housing
Focused Street Outreach for first response.

C) Alignment to Housing Resources and Supports

In establishing a housing-focused approach to interacting with individuals living
unsheltered and/or in encampments, all individuals will be given an opportunity to
complete a Vulnerability Index — Service Prioritization Decision Assistance Tool (VI-
SPDAT)

In the context of individuals living in encampments, temporary shelters, or tents, the
Vulnerability Index — Service Prioritization Decision Assistance Tool is a triage tool, with
a series of questions asked by Housing Focused Street Outreach staff to individuals
who are experiencing homelessness. The assessment tool is used to support
conversations where staff learn about an individual’s housing situation, needs, and
strengths to help build a plan to achieve stable housing. Itis also used to inform
additional supports that may be needed and/or help prioritize housing interventions
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within Hamilton’s Homeless-serving System likely to be most beneficial to support an
individual's needs, preferences, and long-term housing outcomes.

There is no requirement for anyone who is living in an encampment, temporary shelter,
or tent to complete the Vulnerability Index — Service Prioritization Decision Assistance
Tool and it will have no bearing on whether they are able to stay in a particular location
or for a specific duration of time. The assessment tool will only be used to help connect
individuals experiencing homelessness to housing resources and supports.

D) Prohibited Areas for Erecting Encampments, Temporary Shelters, or Tents

In order to provide for the availability of space for temporary shelter in parks, persons
without shelter or being homeless will be able to establish an encampment through
erecting a temporary shelter for themselves and also be able group together with other
such persons’ temporary shelters. However, the encampment or cluster of shelters must
not exceed five tents or similar temporary shelters, and there must be at least 50 metres
separating the encampment or cluster from other encampments or clusters of shelters.
Further, the balancing of public and private interests while allowing for temporary shelter
will require encampments or clusters not to be located:

On or within 100 metres of:
e aschool or children daycare centre; and,
e spaces that are designed and programmed for children; and,
e aplayground, pool, waterpark, or any spray pad; and,
e afuneral home; and,
e along-term care facility.

On or within 50 metres of:
e any lake, beach, pond, watercourse or other body of water, or a dock; and,
e any sports fields, inclusive of but not limited to, skateboard parks, fitness
amenities, golf courses, ball diamonds, soccer pitches, tennis courts, or any

other sports or multi-use courts, as well as stadiums, dugouts, stages, and
bleachers.

On or within 25 metres of:
e an active construction site.

On or within 10 metres of:
e any private property lines.

On or within 5 metres of:

e any transit stop or a highway and specifically including a sidewalk, boulevard, or
bridge or tunnel being part of such highway; and,

e any property with an environmental or heritage designation; and,
e any pathway, walkway, sidewalk, or parking lot or on or under any bridge
including pedestrian access points to such areas and structures.
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Encampments are NOT to be located on or within any:

the full length of the Strachan Linear Park,

fenced-in, off-leash dog area,

cemetery, including its roads, lanes and paths for travel within the

cemetery,

community garden and including any garden shed or greenhouse; and,
designated fire route, or the entrance to or exit from a designated fire

route, or located so as the block any fire hydrant,

entrance, exit or a doorway to a building or structure, and including, without
limiting the generality of the foregoing, an area adjacent to such entrances
or exits required in the event of fire or emergency,

accessibility entrance or ramp or located in a way that blocks access to such
entrances or ramps,

area identified susceptible to flooding, erosion, slope instability, or other
environmental hazards that presents a risk to health and safety,

Further no temporary shelter or tent will be placed against, or under, or be
attached or tied to any building or permanent structure. All shelters or tents must
be freestanding.

E) Campfire and Barbecue Use

Section 14 of By-Law 01-219, the Parks By-Law, which regulates campfires and
barbecues in City Parks; as well as By-Law No. 02-283, the Open Air Burning By-Law,

which regulates open-air burning within the City, shall be complied with and will be
enforced.

F) Maximum Personal Space Allotment(s)

The total area for a single tent and all its associated belongings cannot exceed beyond
a 3-metre-by-3-metre area, or 9-metres-squared, and the total area for five tents within
a cluster cannot exceed beyond a total area of 45-metres-squared. The following chart
identifies space limits by number of temporary shelters or tents:

Number of Temporary Maximum Total Space Allotment
Shelters/Tents within (EEDS)
Encampment Cluster
One 9m?
Two 18m2
Three 27m?2
Four 36m?2
Five 45m?2

Any items located outside of the allotted personal space area will be subject to removal

by City staff.
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G) Encampment Response Processes

Given that there are several circumstances that require a unique response from the
Coordinated Response Team, the following guidelines have been established to direct
responses to people living in encampments, and their temporary shelters, or tents:

I.  When an encampment, temporary shelter, or tent is located on public property, and
not within a prohibited area, as defined by this Protocol:

1. Within 72 hours after receiving a complaint or request for service (unless
exceptional circumstances exist), Housing Focused Street Outreach staff will
engage with the individual(s) living within an encampment, temporary shelter, or
tent to better understand their needs and connect them with internal and
community supports, including housing-focused case management; referral into
the emergency shelter system; referrals to health agencies, social assistance
supports, and specialized outreach supports; and any other relevant supports
available that would improve an individual’s health and wellbeing.

2. If nohealth and safety issues are observed by Housing Focused Street Outreach
(see Section J, ‘Health and Safety’ for further detail on specific circumstances or
factors), and the encampment, temporary shelter, or tent complies with the
prohibitions and locations outlined in this Protocol, individuals will be allowed to
maintain and occupy temporary such shelter for the duration of the Protocol, as
defined by City Council. Housing Focused Street Outreach will continue to
engage with the individual(s) on an ongoing basis to provide supports and
referrals as needed and work towards goals in individualized housing plans.

3. Only if a substantial change in circumstances is observed by Housing Focused
Street Outreach in subsequent visits to the encampment, temporary shelter, or
tent, such as new significant health or safety issues, will Hamilton Police
Services be asked to attend to support any response. Hamilton Police Services
will attend encampments within the normal course of responding to emergencies
and other policing duties, and Housing Focused Street Outreach and other City
partners would work cooperatively with Hamilton Police Services if a concern
related to health and safety is identified at an encampment.

4. Any items or circumstances that are of clear and immediate risk to the individuals
living in an encampment or neighbouring encampments or the broader public will
result in a call for immediate emergency response. Hamilton Police Service
Encampment Engagement Officers will attend the location and conduct a risk
assessment when requested and as required.

II.  When an encampment, temporary shelter, or tent is located on public property,
within a prohibited area, as defined by this Protocol:
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. Within 72 hours after receiving a complaint or request for service (unless
exceptional circumstances exist), Housing Focused Street Outreach staff will
engage with individual(s) living within an encampment, temporary shelter, or tent
to better understand their needs and connect them with internal and community
supports, including housing-focused case management; referral into the
emergency shelter system; referrals to health agencies, social assistance
supports, and specialized outreach supports; and any other relevant supports
available that would improve an individual’s health and wellbeing. Housing
Focused Street Outreach will have available information about possible suitable
and compliant sites and will consider the needs and choices of the individual and
collaborate with the individual(s) living within an encampment, temporary shelter,
or tent, to identify a more suitable area that meets the conditions noted within this
Protocol.

If after visiting an encampment, temporary shelter, or tent, Housing Focused
Street Outreach staff observe the encampment, temporary shelter, or tent to be

in a prohibited area, as defined by this Protocol, Housing Focused Street
Outreach will contact Municipal Law Enforcement within 72 hours of receiving the
initial complaint, and Municipal Law Enforcement will respond to the within four (4)
business days.

Municipal Law Enforcement Officers will visit the site within four business days
and confirm whether the encampment, temporary shelter, or tent is in a
prohibited area. If so, Municipal Law Enforcement Officers will notify the
individual(s) living at the location via a Notice of Trespass and verbally, if
possible, that they are in a prohibited area, and that they will be required to move
from the existing location.

Municipal Law Enforcement Officers will determine compliance timelines
depending on the presenting circumstances, for the issuance of notices or
actions to be taken in respect to the encampment, temporary shelter, or tent,
within a maximum of four (4) total days from the issuance of notice, unless
exceptional circumstances exist. For example, if the Municipal Law Enforcement
Officers observes a significant health or safety issue for the individual due to
placing a shelter on a highway the Municipal Law Enforcement Officers will take
more urgent action to require compliance or remediate the concern and may
seek Hamilton Police Services support. If there are few or no immediate health,
safety, or other concerns due to encampment or its location within a prohibited
area, Municipal Law Enforcement Officers will allow for more time, up to a
maximum of four (4) total days, unless exceptional circumstances exist, to
engage with the individuals in an encampment, temporary shelter, or tent around
supports and next steps.

. After a Trespass Notice has been served and prior to an area being cleared,

Housing Focused Street Outreach’s will continue to engage with individual(s) atA27 4

the location to identify alternate sheltering options and attempt to address any
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barriers to shelter or housing, such as lack of identification or item storage.

If the duration of time provided by a Trespass Notice expires and individual(s) at
the site has not moved voluntarily and are unwilling to move, Municipal Law
Enforcement Officers will notify Hamilton Police Services Encampment
Engagement Officers. Hamilton Police Services will be available to support and assist
the Municipal Law Enforcement Officers, operational plan, and/or the individual(s)
living at the encampment, temporary shelter, or tent to vacate the prohibited area.

Hamilton Police Services Encampment Engagement Officers will interact with
individuals in encampments, temporary shelters, or tents at the request of
Housing Focused Street Outreach and/or Municipal Law Enforcement, in a
supportive capacity. Otherwise, their level of intervention will be dictated by their
own internal policies and the circumstances at a given encampment, temporary
shelter, or tent site.

Parks staff will coordinate the clean-up, to be completed either by Parks staff,
Roads staff, or the contractor, depending on the location, within 72 hours, with
discretion for extenuating circumstances such as inclement weather.

. When an encampment, temporary shelter, ortent is located on public property, is not
located in a prohibited area, but health and safety concerns are identified:

1.

4.

If Housing Focused Street Outreach identify or confirm a health or safety issue at
an encampment, temporary shelter, or tent, and depending on circumstances,
will address or may collaborate with appropriate partners to address the health
and safety concerns identified.

If the health and safety concern is considered serious and/or imminent (e.g.,
exposed electrical wiring, accumulation of discarded needles, use of propane
tanks and other combustible materials, possession of weapons) as identified by
Housing Focused Street Outreach or Hamilton Police Services Encampment
Engagement Officers, Hamilton Police Services will follow appropriate policing
responses required in the circumstances. In addition, they will communicate with
the Coordinated Response Team and prioritize working with community partners
to address any remaining safety concern. These partners may include Hamilton
Fire Department, Hamilton Public Health’s Community Points program, Hamilton
Parks, or any other parties deemed necessary to address the observed health
and safety concerns.

All items determined by Hamilton Police Services and/or partners to be a serious
risk to the health and safety of individual(s) living at the encampment, temporary
shelter, or tent, as well as the public will be removed at the earliest opportunity.

If the encampment, temporary shelter, or tent is also in an area deemed to p® 75
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prohibited based upon the provisions identified in Section D of this Protocol, and
after health and/or safety issues placing Municipal Law Enforcement Officers at
risk have been removed, Municipal Law Enforcement Officers will initiate steps 4-
9 in Encampment Response Process B — “If an encampment is located on public
property, in a prohibited area.”

5. If all serious health and/or safety issues have been removed or otherwise
corrected, and the encampment, temporary shelter, or tent is not located in a
prohibited area as designated in Section D of this Protocol, then the individual(s)
will be permitted to remain where they are, in accordance with Encampment
Response Process A.

H) Encampments on Private Property

Encampments, temporary shelters, or tents identified on private property are primarily
the responsibility of the property owner. Where the owner has not provided consent,
concerns of the owner are within Hamilton Police Services’ jurisdiction and will be
subject to ordinary enforcement procedures in accordance with applicable laws.

Hamilton Police Services may seek the assistance of Municipal Law Enforcement
Officers as appropriate or required in the circumstances.

Provided the property owner permits, Housing Focused Street Outreach will engage
with encampment, temporary shelter, or tent residents to identify alternate sheltering
options and attempt to address any barriers to shelter or housing. Additionally, Housing
Focused Street Outreach will work with individuals at the encampment, tem porary
shelter, or tent to provide supports and referrals as needed and work towards goals in
individualized housing plans.

I) Process for Designating an Encampment, Temporary Shelter, or Tent as
Abandoned

While Housing Focused Street Outreach is aware of many encampments, temporary
shelters, and tents in the community, people living in encampments, temporary shelters,
and tents may move to new locations and/or may abandon a previous site without
Housing Focused Street Outreach’s or other Coordinated Response Team partners’
knowledge. Giventhat maintaining one’s possessions while experiencing homelessness
is vital to a human-rights based approach, staff will be cautious when deeming a site to
be abandoned.

The following process will be followed regarding potentially abandoned sites on public
property:

1. If Housing Focused Street Outreach have not interacted with anyone at a

particular site and/or there has been observed inactivity for at least three (3)
days, they will review the site with the Coordinated Response Team partners at
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the nearest opportunity to confirm there has been no recent activity witnessed at
the site.

2. If Coordinated Response Team partners (i.e., Municipal Law Enforcement,
Hamilton Police Services, Parks) have not witnessed anyone at the site and/or
can confirm that the former inhabitants of the site have moved elsewhere,
Housing Focused Street Outreach will place a notice at the site in a conspicuous
area informing potential residents that the site is due to be cleaned in three (3)
days from the time of the notice being placed.

3. Within the three-day timeline, all reasonable attempts will be made by Housing
Focused Street Outreach and/or other Coordinated Response Team partners to
ensure that individuals known to be previously staying at a site have been made
aware that their former site will be deemed abandoned and cleaned.

4. If no interaction has been made by Housing Focused Street Outreach with the
former inhabitants at the site, no attempts have been made by the former
inhabitants of the site to contact Housing Focused Street Outreach, and/or no
other changes are observed at the site by the end of the allotted time, Housing
Focused Street Outreach will provide approval to Parks Section to clean the site.

5. Parks staff will coordinate the clean-up, to be completed either by Parks staff,
Roads staff, or the contractor, within 72 hours of approval, with discretion for
extenuating circumstances such as inclement weather.

Clean-up and maintenance of encampments, temporary shelters, ortents previously on
private property are the responsibility of the property owner.

J) Health and Safety

Defining specific health and safety issues is difficult and can be based upon several
factors unique to a particular site or circumstance. Some examples include, exposed
electrical wiring, accumulation of discarded needles, illegal activity, abuse, threats or
violence against staff, HPS or other persons, improper use or storage of propane tanks
and other flammable materials, and acts involving weapons. Health and safety issues
may also be identified via complaints from the public and/or businesses in relation to the
encampment, temporary shelter, or tent; for example, regarding harassment, vandalism,
and/or stolen personal property.

Housing Focused Street Outreach staff will notify Animal Services when a pet is
encountered at an encampment site. Housing Focused Street Outreach staff will
collaborate with appropriate parties including the pet owner to identify how to best
support the pet and pet owner, including implementing strategies to reduce any
potential harms to the pet owner, public, City staff and the animal.
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Health and safety concerns existing for those living within or adjacent to an
encampment, temporary shelter, or tent will be addressed in a reasonable and timely
fashion, in good faith, on a case-by-case basis, prioritizing the seriousness of the
concern and recognizing that there is a need to balance the needs of both the individual
living in an encampment, temporary shelter, or tent and community members.

In situations where the need to intervene is less acute, the City may consult with
additional internal and external partners to determine how to best balance the needs of
individuals living encamped and community members.

If at any time City staff encounter someone in medical distress requiring immediate
attention, witness violence, or believe violence to be imminent to people living in
encampments, temporary shelters, or tents, staff, or community members, they will
notify emergency medical, Hamilton Fire Department, or Hamilton Police Services,
including members of the Hamilton Police Crisis Response Branch), to have the
appropriate services dispatched. Additionally, City staff will leave the site irrespective of
all procedures above, if their health and safety is currently being, or at risk of being
threatened. To ensure safety of staff, the presence of Hamilton Police Services may be
required while visiting the site.

K) Reporting

To provide ongoing accountability and transparency to the City’s encampment response
program and the implementation of its encampment protocol, communication with
Council and Ward Councillors regarding the Encampment Protocol will be through
monthly, ongoing Information Reports to General Issues Committee and include data
and trends, operational updates, and any continuous improvement measures
implemented to further efforts toward providing ongoing accountability and transparency
to the City’s encampment response program and the implementation of its encampment
protocol. Where a Ward Councillor requests information regarding a specific
encampment site within their ward, Housing Focused Street Outreach will provide an
update as to whether the encampment has been deemed to be within a prohibited area.
Reporting on the status of outreach or enforcement activities will be limited to the
monthly Council reports.

L) Communicating Protocol to Residents of Encampments

An engagement strategy has been developed to update unsheltered individuals living in
encampments about the Protocol as well as to communicate expectations of places
within the City where encampments, temporary shelters, or tents can be erected.

The following approaches will be taken to build understanding of the Protocol:

e Housing Focused Street Outreach workers will have an information sheet
outlining expectations of the Protocol, to be shared with unsheltered

individuals when staff visit an encampment. Additionally, outreach staff will
collaborate with individuals to understand their needs and choices in order to
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identify suitable locations (compliant sites) within the City where the individual
can set up a temporary shelter or tent.

Information sheets will also be shared with external frontline service providers
who manage drop-ins, emergency shelters, and other related services and
programs in the community, which can be posted in their locations and also
communicated to staff throughout these organizations.

City partners who also engage in frontline response, i.e., Parks Section and
Municipal Law Enforcement, will also be provided information sheets to share
with unsheltered individuals within the City, and community partners upon
request.

The City will post the Encampment Protocol and information sheet on the
City’s website for public access.
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Court File No. CV-21-77187

ONTARIO
SUPERIOR COURT OF JUSTICE

'H":HDHHUH%ﬁLF ) TUESDAY, THE 8" DAY
; )

JUSTICE GOODMAN ) OF NOVEMBER, 2022
BETWEEN:

ASHLEY POFF, DARRIN MARCHAND, GORD SMYTH,
MARIO MUSCATO and SHAWN ARNOLD

Applicants
and
THE CITY OF HAMILTON
Respondent
ORDER

THIS MOTION, made by the Applicants was heard on this day at the Courthouse, 45 Main
Street East, Hamilton, ON, L8N 2B7.

ON READING the Motion Record of the Applicants, filed; and on hearing the

submissions of counsel for the Applicants and Respondent,

1. THIS COURT ORDERS that pursuant to Rule 59.06(1) of the Rules of Civil Procedure,
the Reasons for Judgment of the Honourable Andrew J. Goodman dated November 2, 2021
in this proceeding shall be amended to remove the phrase “...and the Application is
dismissed” from paragraph 256 thereof, to clarify that this Honourable Court dismissed the

Applicants’ motion for an interim injunction, only, and not the Application.
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2 THIS COURT ORDERS that leave is granted pursuant to Rules 26.02(c) and 26.03(1) of
the Rules of Civil Procedure to file a Fresh as Amended Notice of Application in the form
attached hereto as Schedule “A”.

3 THIS COURT ORDERS that the title of proceedings herein shall be amended as follows:

Court File No. CV-21-00077187-0000

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN

KRISTEN HEEGSMA, DARRIN MARCHAND, GORD SMYTH, MARIO
MUSCATO, SHAWN ARNOLD, BRADLEY CALDWELL, CHRISTINE
DELOREY, GLENN GNATUK, TAYLOR GOGO-HORNER, CASSANDRA
JORDAN, JULIA LAUZON, AMMY LEWIS, ASHLEY MACDONALD, COREY
MONAHAN, MISTY MARSHALL, SHERRI OGDEN, JAHMAL PIERRE,
LINSLEY GREAVES and PATRICK WARD

Applicants

and

THE CITY OF HAMILTON
Respondent

4. THIS COURT ORDERS that pursuant to Rule 37.07(2) of the Rules of Civil Procedure
service of notice of this motion on Kristen Heegsma, Bradley Caldwell, Christine Delorey,
Glenn Gnatuk, Taylor Gogo-Horner, Cassandra Jordan, Julia Lauzon, Ammy Lewis, Ashley
Macdonald, Corey Monahan, Misty Marshall, Sherri Ogden, Jahmal Pierre, Linsley Greaves
and Patrick Ward shall be and is hereby dispensed with.
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5. THIS COURT ORDERS that there shall be no costs of this motion.

J
P e —

f' 4
M. Judte A-J- Gedrras
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Schedule A
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Court File No. CV-21-000771 87-0006&4568

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

KRISTEN HEEGSMA, DARRIN MARCHAND, GORD SMYTH, MARIO
MUSCATO, SHAWN ARNOLD, BRADLEY CALDWELL, CHRISTINE DELOREY,
GLENN GNATUK , TAYLOR GOGO-HORNER, CASSANDRA JORDAN, JU LIA
LAUZON, AMMY LEWIS, ASHLEY MACDONALD, COREY MONAHAN, MISTY
MARSHALL, SHERRI OGDEN, JAHMAL PIERRE, LINSLEY GREAVES and
PATRICK WARD

Applicants
—and —
CITY OF HAMILTON

Respondent

APPLICATION UNDER RULE 14.05 OF THE RULES OF CIVIL PROCEDURE

FRESH AS AMEMNDELD
NOTICE OF APPLICATION

TO THE RESPONDENT(S)

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The claim made
by the Applicant appears on the following page.
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THIS APPLICATION will come on for a hearing on date to be determined by the parties

and the Court, at the courthouse, 45 Main Street East, Hamilton, Ontario, L8N 2B7.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application you or an Ontario lawyer acting
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of
Civil Procedure, serve it on the Applicant’s lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in this court office, and you or your

lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the Applicant’s lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in the court office where the application

is to be heard as soon as possible, but at least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date June 15, 2022 Issued by

Local Registrar
Address of  Superior Court of Justice
court office: 45 Main Street East
Hamilton ON
L8N 2B7
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TO:

AND TO:

AND TO:

CITY OF HAMILTON
Gowlings LLP

Barristers & Solicitors

1 King Street W, Suite 1500
Hamilton ON L8P 1A4

Tel: (905) 540-8208
Fax: (905) 528-5833

Michael Bordin (LSO# 40047W)
Tel: (905) 540-2492

michael bordinfzgowlingwlg.com
Bevin Shores (LSO# 56161F)
Tel: 905-540-2468

bevin shoresigowlingwlg.com
Jordan Diacur (LSO# 65860E)
Tel: 905-540-2500

jordan diacur@gowlingwla com

Lawyers for the Respondent

The Attorney General of Ontario
Constitutional Law Branch

720 Bay Street, 4th floor

Toronto, Ontario M5G 2K1

Fax: (416) 326-4015

The Attorney General of Canada
120 Adelaide Street West, Suite 400
Toronto, Ontario MSH 1T1

Fax: (416) 952-0298
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APPLICATION
1. The Applicants make application for:
(@) An order pursuant to pursuant to section 52(1) of the Constitution Act, 1982,

declaring sections 3 (hours of entrance), 12 (encroachment), 17 (camping and lodging) and
18 (tents and structures) of City of Hamilton By-Law No. 01-1 29 (the “Parks By-Law”),
and section 16(12) (miscellaneous prohibitions) of City of Hamilton By-Law No. 86-077
as amended by By-Law No. 97-162 (the “Streets By-Law™), are either of no force or effect
or inapplicable to the Applicants and other homeless individuals who erect tents as a

temporary form of shelter, pursuant to section 52(1) of the Constitution Act, 1982.

(b) In the event that this Honourable Court suspends any declaration of invalidity
issued in relation to the Parks By-Law and/or Streets By-Law, that any such suspension be

for no longer than six months from the date of this Honourable Court’s decision.

(c) In the event that this Honourable Court suspends any declaration of invalidity
issued in relation to the Parks By-Law and/or Streets By-Law, an order pursuant to section
24(1) of the Canadian Charter of Rights and Freedoms (the “Charter”) during the period
of the suspension, in the form of an interlocutory injunction, that prohibits the City of
Hamilton from preventing the erection of tents as a temporary form of shelter by homeless
individuals (including the Applicants), and/or giving notice to homeless individuals
(including the Applicants) to dismantle and/or move such tents, and/or evicting or
removing homeless individuals (including the Applicants) from such tents and/or
dismantling such tents, if those tents comply with the following conditions, which are based

on the following parameters:

(i)  The tent is in an area considered to be a “park” within the meaning of the

Parks By-Law;

(i) The tent is at least 50 meters away from a playground, school or childcare

centre:

(ili) The tent consists of a grouping of a no more than of six tents; and
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(iv) The tent be at least 200 meters away from any other grouping of a no

more than of six tents.

(d) In the event that this Honourable Court does not suspend any declaration of
invalidity issued in relation to the Parks By-Law and/or Streets By-Law, or the suspension
expires without the adoption of measures to replace the provisions declared invalid by this
Honourable Court, an order granting a permanent injunction with terms identical to order

(c) above.

(e) An order pursuant to section 24(1) of the Charter declaring that the City of
Hamilton, and/or its agents, pursuant to any purported legal authority, including but not
limited to the Parks By-Law, the Streets By-Law, Noise Control By-Law No. 11-285
(“Noise Control By-Law”) and/or the Public Nuisance By-Law No. 20-077 (“Public
Nuisance By-Law") violated the Charter rights of the Applicants, including section 7
and/or section 15, by preventing them from erecting tents as a temporary form of shelter,
and/or giving notice to homeless individuals (including the Applicants) to dismantle and/or
move such tents, and/or evicting or removing homeless individuals (including the
Applicants) from such tents and/or dismantling such tents, and that such violations cannot
be demonstrably justified in a free and democratic society pursuant to section 1 of the

Charter.

® In addition, an order pursuant to section 24(1) of the Charter for compensatory
damages for the physical harm(s) suffered by the Applicants caused by the City of
Hamilton and/or its agents pursuant to any purported legal authority, including but not
limited to the Parks By-Law, the Streets By-Law, Noise Control By-Law, and/or the Public
Nuisance By-Law in violation of the Charter rights of the Applicants, including section 7
and/or section 15, by preventing them from erecting tents as a temporary form of shelter,
and/or giving notice to homeless individuals (including the Applicants) to dismantle and/or

move such tents, and/or evicting or removing such tents and/or dismantling such tents.

(2) Costs of this proceeding on a full indemnity basis or in the alternative, on a

substantial indemnity basis.
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(h) Such further and other relief as counsel may advise to this Honourable Court

may deem just.
2. The grounds for the application are:
Qverview

(a) The Applicants are 19 individuals who have erected tents or shelters
(collectively referred to as “tents”), and thereby have created and lived in encampments
(“encampment residents™), in various public parks and/or other public spaces considered
parks throughout Hamilton, including J.C. Beemer Park, the greenspace at Strachan and
James Streets, Sir. John A. McDonald, Ferguson and Central Park (“encampments”). The
City of Hamilton (“City”) has forcibly evicted the Applicants and many other homeless
individuals from encampments where they resided, pursuant, inter alia, to the Parks By-
Law and/or Streets By-Law. These encampments were located in City-owned and operated

parks and/or public spaces under the care, control and responsibility of the City.

(b) The Applicants became homeless for the reasons that are common. Housing
precarity has become an unfortunate reality in Hamilton, because of raising rental costs,
inadequate Ontario Disability Support Program (“ODSP”) and Ontario Works benefit
Jevels, and the breakdown of relationships, especially women fleeing domestic abuse at the
hands of male partner. Some individuals with complex mental health, addiction and/or
trauma cannot function in independent living. Chronically homeless individuals may

become trapped in a vicious cycle of homelessness they cannot escape.

(©) The Applicants, like other homeless individuals, have at times not entered
shelter for many reasons. The demand for shelter spaces often exceeds supply. As of March
2022, 1,596 people were actively experiencing homelessness in Hamilton, but there are
only 96 shelter beds designated by the City of Hamilton for women and 212 for men. There
is a dramatic undersupply of shelter spaces for women, a shortage and often complete
absence of shelters which permit couples to stay together, and no shelter in Hamilton for
indigenous men, couples, youth or Two Spirit individuals. There are also structural barriers

in the design of shelters that prevent individuals from using them: admission on a first
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come, first served basis, and a limit on the number of nights individuals can stay. The
design of the shelter system discriminates on the basis of disability, against individuals
with complex mental health, addiction and/or trauma, substance dependencies, and mental
health disorders that trigger disruptive behaviour. Shelters do not accommodate Indigenous
cultural practices. Shelters are congregate settings where individuals face the risk of assault
and theft, and of contracting infectious disease (as happened during the COVID-19
pandemic). Shelters do not permit individuals to keep personal items or pets. They afford
individuals little control over their living space. Finally, there is a risk to women queuing
to enter shelters from male sexual predators who loiter in the vicinity to target victims who

are unable to access shelters.

(d) The Applicants had no choice but to reside in encampments instead of sleeping
on the street, because encampments function as mutual aid societies where residents share
food, blankets and huddle together to stay warm; provide a buffer that mitigates the risk of
rape, sexual assault, theft and assault; mitigate the risk of overdosing; provide an emotional
support system for residents; and provide physical care and support for disabled residents.
Encampments also provide shelter 24 hours, 7 days a week, which mitigates the risk of
hypothermia, sunburn, heatstroke, and dehydration; make life less physically taxing
because residents are not transient; enable residents to exert control over substance use;
promote mental health; provide a sense of community an reduce isolation; and enable
residents to attend to wellness beyond survival. Encampments enable residents to live
continuously in a single location, which enhances their access to: medical care; social
workers or other system navigators who can help residents access social programs; harm
reduction supplies and treatment; medication delivery; food donations; and donations of

blankets, clothing, and mobile phones.

(e) Most of the Applicants remain homeless. After being repeatedly evicted from
encampments by the City, many Applicants simply “sleep rough” (i.e., without a tent) in
various public parks and/or other public or private spaces in an effort to avoid being further
targeted for eviction. Without shelter and a community to protect them, they have
experienced and face an increased risk of rape, sexual assault, theft, and violence. Because

they can no longer reside encampments, they suffer from the health effects of sleeping out

7
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in the open and being exposed to the elements, including hypothermia and chronic sleep
deprivation. Because they no longer reside in a fixed location, and/or they have been forced
to move to remote locations to avoid further evictions, their access to medical care,
addiction treatment, and support services has been greatly impaired. Most do not have a

mobile phone.

® Among Hamilton’s homeless population, Indigenous persons (23%) and
women (53%) are overrepresented. The Applicants reflect this diversity. Seven are
Indigenous women and three are non-Indigenous women. They also include among their

number a transgender black woman, an Indigenous man, and a black man.

(g) The evictions of the Applicants violated sections 7 and 15 rights of the Charter
in a manner that cannot be justified under section 1. In addition, the relevant provisions of
the Parks By-Law and/or Streets By-Law violate sections 7 and 15 of the Charter and

cannot be justified under section 1.
Krizsten Heggamg

(h) Kristen Heegsma (“Kristen™) is a 31 year old Indigenous woman who has been
homeless continuously since 2019, after being evicted by family members (although she
was occasionally homeless before then). Kristen lives with mental health and substance
abuse disorders and receives approximately $900 in ODSP benefits per month to cover her
basic needs and special diet. She is not entitled to a shelter allowance while homeless. Even
if she received an additional shelter allowance of $497 per month, she would be unable to

afford housing.

() Between 2019 and Fall 2021, Kristen lived in a tent in encampments. In
Summer 2020, Kristen was forcefully evicted from the Ferguson Encampment. She went
onto stay in three more encampments and was evicted each time. The last time Kristen
slept in a tent was at Wolverton Park, in Fall 2021. During these repeated evictions, she

lost her belongings, including her tent.

)] Since Fall 2021, Kristen has slept on the streets with only a sleeping bag,
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k) Within two to three weeks after being evicted from Wolverton Park, Kristin
was raped while sleeping on a public bench outside of City Hall. She has been repeatedly
robbed and assaulted. Without even the protection of a tent, she often wakes up to discover

that her belongings have been stolen.

M Kristen has been unable to access a shelter, for many reasons. Kristen has
repeatedly tried to get into a women’s shelter, without success. She does not have a phone
but has her physician and the Wesley Day Centre regularly call women’s shelters on her
behalf. They are almost always told that the women’s shelters are full. In the past, Kristen
was periodically able to access a shelter bed, but was repeatedly service restricted for a
variety of reasons, including missing curfew and allegations of domestic violence. Kristen
has periodically been in a relationship during her periods of homelessness and has at times

been unable to access a shelter bed with her partner.

(m) When Kristen cannot get into a shelter and cannot put up a tent, she usually
wanders around all night trying to find somewhere safe, putting her at an increased risk of
violence. She has slept in stairwells, on the street outside of an overflow shelter, and on a
park bench. As a result, Kristen hardly sleeps at night. Instead, she is up for days at a time,
and then crashes. She regularly falls asleep during the day. In late May 2020, she fell asleep
while walking and fell, hitting her head and cutting it open.

(n) Kristen would prefer to live in a tent again for the following reasons: a degree
of privacy in order to get changed, be removed from the public gaze; improved sleep;
protection against the risk of sexual assault, assault and theft by having a physical barrier,
locking her tent, and having the protection of friends and allies in an encampment;
improved mental health that comes from a sense of belonging and community, which
translates into a lower dependence on drugs lower risk of overdose; and maintaining

connections to street outreach supports such as medical care.
Cassandra Jordan

(0) Cassandra Jordan (“Cassandra”) is a 39 year old Indigenous woman who has

been homeless since August or September 2020. Cassandra became homeless after an
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unlawful eviction from her rental unit. Cassandra is a person living with disabilities, in
receipt of ODSP. Her medical conditions include degenerative disc disease, chronic pain

and substance abuse disorder.

(p) When Cassandra first became homeless, she could not access a shelter bed
because she was told that they were all full. This led her to erect a tent at the Ferguson
Encampment, from which she was eventually evicted. Although she was offered space in
a hotel during the eviction, it was not held for her while she coordinated storage of her
belongings. In the end, she did not secure a shelter space. She was left on the street. She

lost her tent in the eviction.

(¢} Cassandra has continued to reside in various encampments after being unable
to access women’s shelters because they were full. When she resided in an encampment,
Cassandra developed a community that looked out for one another which helped to prevent

robberies and assaults.

® Casandra has been repeatedly evicted from encampments. Cassandra has
witnessed a heavy police presence with By-law officers at encampment evictions, along
with bobcats and garbage trucks to dispose of peoples’ belongings. Cassandra describes
the evictions as intimidating, traumatizing and forceful, and she felt that she had no option
but to comply with By-law officers’ directions to move. She has repeatedly lost her tents
in evictions. Having to pack up and move from encampment to encampment is exhausting

physically, mentally and emotionally.

(s) Cassandra was subject to a forceful eviction while she was recovering from
third degree burns on her legs. This led to her placement in the Barrett Centre, a shelter for
individuals experiencing a mental health crisis. There were no shelter beds available when
Cassandra was discharged from the Barrett Centre. She once again was forced to sleep on
the street. She stayed with her mother in her subsidized rental unit temporarily but was

required to leave to avoid breaching the guest rules for subsidized housing

10

A4577

A293



® In February 2022, Cassandra attempted to get into Carol Anne’s Place, an
overflow shelter for women. She was denied entry because she had tested positive for

COVID-19. She was forced to sleep outside in the freezing cold without a tent.

(u) Cassandra has continued to attempt to access women’s shelters but has not been
consistently able to do so because of an ongoing lack of shelter space for women. Without
being able to erect a tent in an encampment, Cassandra has been forced to stay on the
streets: in tunnels, outside of Tim Horton’s, the back of City Hall, and outside of churches.
When she has to sleep outside without a tent, she is often alone and in hidden, hard to find

spaces. She has been robbed while sleeping outside.
Vfiwry NMarsholl

W) Misty Marshall (“Misty”) is a 30 year old Indigenous woman who has been

homeless for just over two years.

(w) Misty has a past history of opiate use disorder, major depressive disorder with
suicidal ideation and asthma and stimulant use disorder. She has a history of abuse in
childhood and has been in abusive relationships throughout her adult years. Misty’s asthma
is exacerbated when she is homeless and living in a tent due to oppressive humidity. While
homeless and living in a tent her asthma has deteriorated to point that she has required

emergency treatment.

x) Without access to a shower or laundry facilities, Misty has presented with a
severe case of head lice that caused underlying cellulitis (skin infection) to her scalp and

ears. She has also had extensive body rashes caused likely by scabies.

) A physician treating Misty lost contact with her immediately following her
eviction from the Ferguson Encampment. Her physician reconnected with her a year later
and reported that Misty had drastically decompensated physically and mentally since she
was last seen. Misty’s street outreach physician was better able to connect with Misty and
treat medical issues, but only when they knew where Misty was living. In the opinion of
her physicians, had Misty remained in one place, she would not have decompensated to the

extent that she did.
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@) As well, it is difficult to establish trust with Misty and this results in her
unwillingness to accept help from people readily. Trust can be established with continuity

of connection.

(aa) Since becoming homeless, Misty has been unsuccessful in accessing shelter in
the women’s shelter system. She has attempted to get into the overflow at Carol Anne’s
Place, but through hard experience has learned that there is little chance of getting in, even
after lining up for entry at 10:00 pm. She sometimes feels that it is not worth trying, because
she is that much more at risk of violence if she does not have a plan for the night by 10:00
pm. While lining up outside of Carol Anne’s Place, Misty has witnessed men driving

around Carol Anne’s Place soliciting the women in line for sex.

(bb) Misty has stayed in a tent in several encampments as a result of not getting into
the women’s shelters. She has been evicted from all of these encampments and has lost
belongings in the evictions. In some instances, she was only given 20 minutes notice to
move. She has witnessed bobcats removing encampment residents’ possessions during the
course of eviction. Housing support and shelter was not offered to Misty at the time of her

evictions from encampments.

Sheres Ogrden

(cc) Sherri Ogden (“Sherri”) is a 28 year old Indigenous woman in receipt of ODSP.
She has been homeless for the past five years. Like the other applicants, Sherri has not been
successful in accessing women’s shelters, which has resulted in her staying in tents in
encampments, only to be evicted and displaced to other encampments. During the course

of these evictions, the City has disposed of her possessions, including her tents.

(dd) Sherri does not have a mobile phone. Staff at the Wesley Day Centre have
repeatedly tried to get her into shelter but have been told that they are full. Sherri did secure
a hotel stay (with a temporary hotel program funded by the City and staffed by Mission
Services) for two weeks with an ex-boyfriend but was kicked out over a false allegation of
domestic violence that she tried to dispute. She was banned from the hotel for one month.

The hotel program has since ended.
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(ee) Sherri’s applications for supportive and transitional housing both the YWCA
and Indwell have been denied because of her complex mental health issues that allegedly

exceed the supports available in these programs.

(9 Without being able to stay in an encampment in a tent, Sherri sleeps in

stairwells, parking garages and in parks with only a blanket. She hardly sleeps.
Christine Delorey

(gg2) The applicant Christine Delorey (“Christine™) is a 33 year old woman in receipt
of Ontario Works. She became homeless for the first time in her life when her father kicked
her and her (now former) spouse out of his house in 2019. Without shelter space for her
and her spouse as a couple, they erected a tent by the Urban Core Encampment where they

could remain together and close to healthcare, food and supports.

(hh) Christine prefers to stay in a shelter but is not always able to access it because
they are usually full. She was able to access the City’s temporary hotel program with her
spouse. However, the City accused them of domestic violence based on a verbal argument,
and immediately kicked them out and onto the street without alternative shelter, and
without an opportunity to challenge the decision. In February 2021, and while pregnant,

she was kicked out of another hotel due to a false accusation of selling drugs.

(i) In order to access an overflow bed at Carol Anne’s Place, she lines up for entry
hours before the 10:00 pm entry time. She was successful on some nights, and unsuccessful
on other nights. When she is unable to access shelter and is not able to erect a tent, she
stays in corridors, couch surfs, sleeps in the open with a sleeping bag, finds a parking

garage to hide in and sleep, or wanders the streets without sleeping.

(1)) When there is not a space in shelter, a tent offers Christine protection from the
elements, privacy and some degree of safety. Being in a tent eases her mental and emotional

wellbeing compared to without because she is more sleep deprived without a tent.
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Jenlunel Lopierne

(kk) Jahmel Lopierre (“Jammy”) is a 32 year old black transgender woman in
receipt of OW. She has been diagnosed with PTSD, anxiety, depression and substance

abuse disorder. She has been homeless one and off for about three years.

an Most recently, Jammy became homeless after being evicted from the

Transitional Living Program at the Y WCA.

(mm) Jammy has been kicked out of the temporary hotel program for missing curfew.
She fled a women’s shelter after being threatened with being issued a form under the

Mental Health Act.

(nn) Jammy has been denied access to women’s shelters when they are full. In some
cases, Jammy will change her clothing to present as a male in order to get into men’s
shelters. Having to change her gender expression and identity in order to access a shelter

bed is degrading and harmful to her wellbeing.

(00) It is difficult for Jammy to function in the congregate shelter system because
she feels anxious around large groups of strangers and has trouble sleeping. She has

experienced theft in shelters and feels that she has no control over her life.

(pp) Jammy has experienced routine evictions from encampments by police and has
been ticketed repeatedly while homeless. She never has a good night’s sleep because of a
lack of a stable and secure place to stay overnight and feels safer in a tent because she has

control over who is around her.

(99) Jammy no longer erects a tent when she is outside of shelter because of the

City’s increased enforcement measures. She knows she will just be told to move.
Darrin Marchand

(1) Darrin Marchand has chosen to live in an encampment because he has had
negative experiences in shelters, including witnessing a fellow resident being attacked with

a machete by another resident in December 2020. Darrin has also been service-restricted,
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or banned, from various shelters at different times, which means that even when he wants
to secure shelter where he was not victimized, he is unable to. Darrin has been service
restricted from all shelters for long periods, including several consecutive months, leaving

him with no option but to sleep on the street.

(ss) Darrin would suffer adverse emotional and physical impacts such as significant
levels of stress if he were to be displaced from his encampment. Darrin receives medical

care and food support in the encampments.

(tt) At times, Darrin has slept out in the open in the streets for months without a
tent. Darrin was the victim of a random shooting while sleeping without a tent on the stairs
of a church and believes that he would not have been shot had he been in a tent. It was only
when he was shot that a shelter lifted a restriction allowing him to enter, but he was kicked

out mid recovery.

(uu) Ashley MacDonald (“Ashley”) is a homeless Indigenous woman, and she has
had no other option but to live in an encampment for several reasons, including the ongoing
shortage of shelter beds for women in the City, being repeatedly service restricted, or
banned, from shelters. Ashley has a substance use disorder and other mental health issues
and has faced discrimination in the shelter system. Ashley has also been denied access to
supportive and transitional housing programs because of her high acuity needs. Being able
to remain in one encampment would allow Ashley the stability she needs to maintain
ongoing and recurrent street outreach healthcare, and pursue treatment for her mental

health and substance use.
Shawn Arnold

(vv) Shawn Arnold (“Shawn Arnold”) chose to live in an encampment because he
feels unable to access shelter spaces because he is recovering from past substance use, and
reasonably fears that the rampant substance use in shelters is a threat to his sobriety. Shawn
was also assessed under the Encampment Protocol as being high acuity, and as such was

permitted to remain at the J.C. Beemer Park Encampment. While an encampment resident,
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Shawn was able to benefit from a nearby methadone treatment program, receive meal
support and connect with other social supports including a housing worker that secure his
current housing. The stabilized encampment location was critical to securing housing,
illustrated by the fact that he almost lost a housing offer after being evicted from his

encampment, causing him to lose contact with his housing worker.
Crord S

(ww) Gord Smyth (“Gord”) chose to live in an encampment because there is a

shortage of affordable housing in the City that has been exacerbated by the COVID-19

pandemic.

(xx) Gord cannot live in a shelter. He has mental health disabilities, including a
personality disorder, which make it difficult for him to be around groups of people for
sustained periods. Gord also has a dog who would not be allowed in shelters and separating

from his pet would have a significant impact on his mental health.

vy) When living in encampments, Gord has had regular access to community

agencies and volunteers who deliver meals, hygiene products, and medical supports.

(zz) Gord was repeatedly evicted from encampments in breach of the Encampment
Protocol. He was only given 7 days’ notice to move. He also was required to move without
having had a VISPDT assessment completed. On one occasion, Gord was evicted from an
encampment within three hours of having been evicted from another encampment. During
the course of his encampment evictions, the City did not offer him alternatives to
congregate shelter options that accommodate his disability related needs. The constant
evictions and the threat of evictions from encampment were mentally and emotionally

draining and demoralizing.

(aaa) After several evictions, a paramedic administered Gord a Service Prioritization
Decision Assistance Tool (“VISPDT”), the results of which qualified him to remain in his
encampment indefinitely. However, the City refused to accept these results. Although the

City presented Gord with rental options, none of them were affordable. Gord was finally
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offered a unit with City Housing Hamilton that was subsidized and moved into it on

November 27, 2021.
Mario Muscato

(bbb) Mario Muscato (“Mario”) is a severely disabled 48 year old Indigenous man
who has been homeless since 2017. He was evicted from his accommodation due to an
administrative error with Ontario Works. He has resided in encampments when he cannot

access shelters.

(cce) Mario has had negative experiences in the shelter system, including: being
unable to access shelter because they are full; being service restricted and routinely being
kicked out; having his personal items stolen; experiencing discrimination as a person living
with disabilities; and experiencing discrimination as an Indigenous person on the basis of

race and creed.

(ddd) Mario does not have the use of his hands and is an amputee. He is a victim of
childhood abuse. He has also been diagnosed with opioid use disorder, stimulant use
disorder, HIV, post-traumatic stress disorder, major depressive disorder, acquired brain
injury, extensive burn injury from neck to face causing chronic pain, severe neuropathy to

both upper extremities, and right forearm amputation.

(cee) Mario relies on other encampment residents to assist him with his activities of
daily living because he does not have functioning hands. Encampment evictions deny him
access to assistance from other residents and friends, for example, to erect a tent, change
his clothes, open doors, and cover himself. He cannot erect and dismantle a tent or carry

all of his possessions on his own due to his disabilities.

(fff) He has been evicted from encampments and lost his tent on numerous
occasions. Evictions are very physically taxing, and this adds to his depressive state where

he feels like he would prefer to die.

(ggg) When Mario is forced to sleep in the open, he experiences sleep deprivation,

feels unsafe, is not able to meet his basic needs because of a loss of support from other
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encampment residents and friends, experiences a deterioration in his mental health and

greater sleep deprivation.

(hhh) Although Mario strives to remain connected with medical and housing

supports, his constant transiency makes it exceedingly difficult.

= eme——t

(iii) Linsley Greaves (“Linsley”) is a 52 year old black man in receipt of OW.

Gin Linsley has had periods of homelessness for over ten years. His most recent
housing ended two years ago, after his roommates did not pay their share of the rent. Since

Linsley’s name was on the lease, he was evicted.

(kkk) Linsley has stayed in men’s shelters on and off during his periods of
homelessness. He has had several negative experiences, including theft, being incited to
fight, and having trouble sleeping. Linsley has had several experiences of racism while in
shelter, including being repeatedly subjected to the use of the “N” word, being racially

profiled, and lacking a sense of community with other Black Canadians.

@ Linsley has difficulties functioning in a shelter environment because of his
substance use disorder. He is dependent on substances which are not permitted in shelters.
This requires him to both hide his drug use and frequently leave. He knows that every time

he is absent from the shelter, he risks not being allowed back in.

(mmm)  Linsley stayed in a tent in one encampment for almost two years, including
during the time the Encampment Protocol was in force. During this time, he developed a
community. Three women lived beside him for safety and would call out to him if they

needed protection.

(nnn) Linsley stopped putting up a tent after his eviction because he knew it would
not take long for the City to evict him again. Although he tried to use tarps to provide some
protection against the elements, he developed frostbite in his left toes in or about March
2022 when he was sleeping outside with just a blanket. Linsley is slowly losing one of his
big toes, and the tips of his other toes.
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(000) Linsley finds is difficult to sleep in the open because he constantly moves
around trying to stay warm and safe. Even without a tent, the City tells him to move along.
The constant moving worsens his anxiety. As a result of being unable to sleep properly at

night, Linsley falls asleep during the day whenever possible, and has trouble concentrating.

Brad Caldwell

(prp) Brad Caldwell (“Brad”) is a 57 year old homeless man in receipt of the ODSP.
He has been homeless for roughly three years. His loss of housing coincided with his wife’s

passing.

(qq9) Brad has had negative experiences from staying in shelters. He had his
possessions stolen more often in shelters than on the street. He has been kicked out of
shelter for not securing housing on time, which he could not do because accommodation
was not unaffordable. Brad has found the shelter system unreliable. He has been unable to

get into shelter because it is full, and he has been kicked out during his stays.

(rrr) When the men’s shelter hotel program ended, he was kicked out without a

transition plan to alternative shelter. He was forced to sleep on the street.

(sss) Brad has been evicted from various encampment. In some instances he has only
received 24 hour notice. He has witnessed evictions where dump trucks and garbage
disposal attend and load up residents’ tents and possessions. He had not been offered

guaranteed shelter prior to eviction.

(ttt) Brad has also been issued roughly fifty to sixty tickets for either sleeping in a
public space or in a tent in an encampment. He will comply with a direction to move to

avoid escalating the situation, and because of the fear of charges.

(uuu) Brad has difficulty managing his diabetes while homeless because he does not
have proper refrigeration to store insulin, and his glucose meter has been stolen from him

because it has been mistaken for a digital scale to measure drugs.

(vwvv) For Brad, the benefits of staying in a tent include being able to enhance safety
through community with other encampment residents, staying warm together to avoid
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freezing to death, remaining close to services, and lessening sleep deprivation by

stabilizing his immediate environment.

(www) Brad has suffered from infections which have required hospitalization.
Because he has been discharged into homelessness where he is exposed to the elements,
experiences sleep deprivation, and needs to move, he cannot fully recover and remain

healthy.

(xxx) When sleeping in the open, Brad is so physically taxed and tired that his body

gives up on him, and he is forced to sleep where his body stops him.
Carey Monaln

(yyy) Corey Monahan (“Corey”) is 45 years old, has been homeless for the majority
of his life. He is an ODSP recipient.

(zzz) Corey has been diagnosed with fetal alcohol syndrome, attention deficit
hyperactivity disorder, and substance abuse disorders. He receives healthcare through the
Shelter Health Network and has reported distress sleeping outside, and frustration in not
being able to access shelter despite advocacy efforts due to restrictions. His state of
homelessness causes mental distress and the stress of it has negatively impacted his mental

health.

(aaaa) Despite Corey’s best efforts to reside in shelters, he cannot so do so. Space is
not always available. Moreover, staying in shelters has significant adverse effects on his
mental health, because he does not function well in congregate settings. In some cases, he
has had physical altercations with other shelter residents, which have led him to be service

restricted.

(bbbb) Corey sleeps in a tent in an encampment. Evictions displace him from
encampment to encampment. This has been very destabilizing, psychologically draining
and traumatizing. He usually cannot remove all of his possessions and tent in advance of
an eviction. He avoids watching City officials tear down his tent because it is traumatizing

for him.
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Patrick Ward

(cccee) Patrick Ward (“Patrick”) is 59 year old man with disabilities. He is an ODSP

recipient.

(dddd) Patrick became homeless for the first time in 2017, when the residential care

facility that he was renting a room from was abruptly and without notice closed.

(eeee) Upon eviction, he went to a shelter but found was the victim of assaults and
theft. The shelter space was detrimental to his mental and emotional wellbeing. He has

chosen to erect a tent in an encampment.

(ffth) Patrick has repeatedly been evicted from encampments, and moved along by
By-law officers from various locations to other locations, even though those officers are
aware that he continues to violate the Parks By-law in those new locations. To avoid
confrontation with authorities, he has moved to less visible public spaces and into the

escarpment.

(gggge) A tent offers Patrick protection from intruders and shields him from animals
and the weather. Being routinely evicted from encampments is physically and

psychologically draining.
Anpeny Lewis

(hhhh) Ammy Lewis (“Ammy”) is a 43 year old Indigenous woman. She is an ODSP

recipient.

(iiii) Ammy was victim to her landlord’s predatory advancements whereby he
attempted to extort sex from her. She felt so unsafe that she left her accommodation with
her dog who is her constant companion and main source of emotional support. Ammy has
been homeless for five months and she has not been accepted into shelter because of her

dog.

Giin Ammy relies on her dog for emotional support as well as keeping her safe while

she remains without shelter on the street. She sleeps in underground parking lots,
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abandoned cars, dumpsters when she does not have a tent. Even without a tent, Ammy is
routinely forced to move from where she is in public regardless of the time of day. She has

also been assaulted while homeless.

Julia Lauzon
(kkkk) Julia Lauzon (“Julia”) is a 24 year old Indigenous woman who is homeless.
(i Julia suffers from significant mental health issues and has not been able to get

the medical help that she needs because of a lack of phone and a lack of fixed address,
which are all related to her homelessness status. As such, she has not been able to follow
through on referrals, she has been cut off from ODSP and has no income at all. There have
been multiple unsuccessful attempts to get her help for her addictions, but it is difficult to

get a hold of her. She has been to the hospital for suicidal ideations.

(mmmm) Julia has stayed on and off in a tent while homeless because she has been denied
access to shelter due to a lack of capacity, however she is occasionally able to get into the

overnight drop in center at Carol Anne’s Place.

(nnnn) Being displaced from her tent and its location results in operating in a constant
survival mode that results in her inability to focus on other things such as getting to
appointments, including medical appointments because of a lack of concentration due to
lost sleep and being in survival mode. Julia has been assaulted while living outside without

a tent.

(0000) Julia has a housing worker from the Hamilton Regional Indian center and is on

a waitlist for housing.
(Henm Gtk and Tendor Gogo-Hormer

(pppp) Glenn Gnatuk (“Glenn”) and Taylor Gogo-Horner (“Taylor”) are a disabled
couple in receipt of ODSP. They became homeless five years ago after being evicted from
their rental unit. They began couch surfing with friends and family but that was time
limited, and they had a negative experience where Taylor was assaulted by one the friends
that they stayed with.

22

A4589

A305



(9q99) They were once able to remain as a couple in the hotel shelter program, but

this was short lived after they were falsely accused of domestic violence and banned for

one year.

(rrrr) Taylor has stayed in shelter on only a few occasions and found her separation
from Glenn too difficult, causing so much anxiety that she left to return to stay with him in

an encampment.

(ssss) They have been routinely evicted from several different locations throughout
Hamilton. They have since begun to erect their tents in less visible places to stay hidden
and avoid enforcement. Sometimes they pre-emptively move to avoid conflict. The

constant movement has been destabilizing for them.

(tttt) When they were without a tent in the winter, they slept on the grounds of the
Children’s Museum, only with blankets. They feel that they are always on the run which
causes them stress. They hardly sleep because they are worried about their safety. They

have experienced severe frostbite, causing their fingers to crack and lose sensation.
Clironology and procedural history

(uuuu) On April 18, 2020, residents of a longstanding encampment located at the Sir
John A. MacDonald School (“Sir John A. MacDonald Encampment”) in Hamilton advised
Hamilton Harm Reduction Action League (“KeepingSix”) that they had been given notice
to dismantle their tents and move within a week. KeepingSix is a community-based
organization that defends the rights, dignity, and humanity of people who use drugs.
KeepingSix works closely with the Hamilton Social Medicine Response Team
(“HAMSMaRT”), an organization made up of physicians, midwives, and peer workers that
provides clinical care to individuals who have difficulty accessing the traditional medical

system, primarily the homeless and people who use drugs.

(vvwv) On April 21, 2020, KeepingSix and HAMSMaRT attended a regular weekly
meeting with the City of Hamilton (“City”) to discuss encampment management and raised

concerns about the eviction notice provided to the Sir John A. MacDonald Encampment.
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(wwww)  On April 25, 2020, the City evicted the residents of the Sir John A. MacDonald
Encampment. KeepingSix and HAMSMaRT attended the eviction. Several residents
moved to the encampment at Jackie Washington Park (“Jackie Washington Park
Encampment”), because they had been advised that the City could better support

individuals on municipal property.

(xxxx) On April 27, 2020, the City provided an eviction notice to the residents of the

Jackie Washington Park Encampment.

yyyy) On May 6, 2020, the City evicted the residents of the Jackie Washington Park

Encampment. In the course of the eviction, residents’ belongings were destroyed.

(zzzz) On June 4, 2020, legal counsel from the Hamilton Community Legal Clinic
(“HCLC”) and Ross and McBride LLP wrote the City Manager, the General Manager of
Healthy and Safe Communities and the Director of Housing Services, setting out legal
arguments against encampment evictions based on the harm they caused to health and
wellbeing, in the context of the COVID-19 pandemic and a shortage of viable alternatives

for shelter. They also requested a meeting.

(aaaaa) On June 26, 2020 legal counsel from the HCLC and Ross and McBride LLP,
members of HAMSMaRT and Keeping Six met with legal counsel for the City and
representatives from the City’s housing and Community and Social Services departments.
During this meeting, they asked the City to pause on the encampment evictions pending a
satisfactory resolution of the shelter needs of encampment residents and provided notice to

the City that any further eviction would be challenged in the courts.

(bbbbb)  On July 7, 2020, the parties met again to further discuss solutions to
encampments in Hamilton. The City was again asked to pause encampment evictions

pending resolution and reminded that news of any new evictions would lead the parties

into litigation.

{ccecec) On July 10, 2020, the City provided notice of an imminent “clean up” (i.e.,
eviction) to the residents of the York Encampment and Bay Encampment. Within a day,

KeepingSix and HAMSMaRT worked with the residents to remove larger items from the
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site, which led the City to decide not to bring heavy equipment to clear the two

encampments.

(ddddd)  On July 13, 2020, Councillor Narinder Nann proposed a motion at a meeting
of the Emergency and Community Services Committee of Hamilton City Council to
request the City analyze the National Protocol for Homeless Encampments in Canada
(“National Encampments Protocol”) proposed by the United Nations Rapporteur for

Housing. The motion carried, with Councillor Terry Whitehead voting against.

(ceeee) On July 22, 2020 legal counsel from HCLC and Ross and McBride LLP wrote
a second letter to the City, that alleged that the removal of items necessary for an individual

to exist in an encampment, such as a tent or bed, was in effect an eviction.

(fftt) On July 20, 2020, Councillor Jason Farr wrote in an email: “To sum up, I am
supportive of dismantling the tents and if staff do not act soon, I will have Council order

it 2

(ggggg)  On July 28, 2020, the City provided notice that it intended to dismantle
encampments on July 31, 2020. The City would not commit to refrain from the

involuntarily removal of encampment residents.

(hhhhh)  On July 29, 2020, counsel for a subset of the current Applicants, KeepingSix
and HAMSMaRT commenced proceedings in this Honourable Court for an injunction

prohibiting the City from dismantling encampments.

iiiii On July 30, 2020, this Honourable Court issued a 10 day interim injunction, in

Bailey et al. v. City of Hamilton, Hamilton Court File No. CV-20-73435.

Giim On August 7, 2020, the 10 day injunction was extended on consent to a court
date set for September 2020.

(kkkkk)  On September 30, 2020, the parties executed a settlement agreement, which
consisted of: an Encampment Protocol which required the City to assess and accommodate
individual needs before evicting encampment residents, which in some cases resulting in
residents remaining in certain sanctioned encampments indefinitely, and which established
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rules around the permissible size and locations of encampments; and a confidential Letter

of Understanding, which included a term that the City could remove the largest Ferguson

Encampment.

(1) Between September 30, 2020 to August 2021, HCLC, KeepingSix and
HAMSMaRT had many disagreements with the City over its failure to comply with the
Encampment Protocol as a result of the perception that the City was not applying the
Encampment Protocol in the spirit in which it was negotiated. HCLC repeatedly requested

a meeting with the City to discuss possible solutions, to no avail.

(mmmmm) On August 9, 2021, Hamilton City Council voted to repeal the Encampment
Protocol in an emergency meeting, without notice to, or consultation with, the parties to
the settlement agreement who had negotiated the Encampment Protocol or encampment

residents.
(nannn)  The City delayed new encampment evictions until August 30, 3021.

(00000)  On September 9, 2021, a peaceful protest of the revocation of the Encampment
Protocol took place outside City Hall. Representatives from HCLC, HAMSMaRT,
Keeping Six, the YWCA, Hamilton Regional Indian Centre, and the Wesley Day Centre
all decried the sudden decision taken without consultation, and implored the City to sit
down with stakeholders to develop a new approach to encampments. On the same day, the
City released a “Six Step Encampment Response” at a meeting of Hamilton City Council.
This policy framework does not adhere to or align with the National Encampments
Protocol. At the same Council meeting, Dr. Jill Wiwcharuk from HAMSMaRT and Marcie
Mcllveen from KeepingSix addressed the Council, and informed them of the issues with
shelter shortages, and harm to encampment residents from evictions. Stephanie Cox,

counsel in the within Application, addressed the Council meeting to raise legal concerns.

(ppppp)  On September 17, 2021, the City engaged in encampment evictions at the
Durand Encampment and Wellington Park Encampment. On September 20, 2021, a further
eviction took place at the J.C. Beamer Park Encampment. On these occasions, the City

only provided two hours verbal notice to encampment residents to vacate. The City did not
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provide written notice of a By-law infraction. The City did not offer appropriate indoor
shelter options prior to the eviction. Subsequently, By-law officers and Hamilton Police
Services have regularly attended various encampments and only given verbal notice to

vacate.

(qqqqq)  On October 4, 2021, the Applicants issued this Notice of Application, and
brought a motion for an ex parte injunction against the City to prohibit it from using its
By-laws to evict encampment residents. This Honourable Court directed that the City

refrain from encampment evictions pending its ruling.

(rrrrr) On October 13, 2021, the Manager of Housing Service’s reported to City
Council that: there was not enough shelter space for encampment residents to move into;
the system cannot accommodate all unsheltered person’s needs; that “the suitability of
those [shelter] beds it needs to be discussed as much as the availability of those beds”; that
it was “unconscionable to put these individuals into beds or units without the right supports
because it creates in many instances, more stress on the individual, whether it's through
isolation, whether it's through not meeting their needs”; that there was nowhere else for
people to go than to sleep in encampments; that Hamilton has always had people “sleeping
rough even in the winter”; and that during the operation of the Encampment Protocol,
“many [encampment residents) have had weeks or months potentially of stability which no
longer the case, because this has been a tremendous traumatic experience for everybody

involved.”

(sssss) On November 2, 2021, this Honourable Court dismissed the motion for an

interim injunction, in Poff'v. City of Hamilton, 2021 ONSC 7224.

(ttttt) The City of Hamilton immediately recommenced encampment evictions,
notwithstanding the City’s awareness that many encampment residents had no indoor
shelter options. In some cases, shelters were full at the time of eviction. In other instances,
the evicted encampment residents were service restricted from shelter. On November 6,
2021, Councillor Nann Tweeted: “I’m here at Woodlands Park to observe an encampment
clearing. I have been informed HPS on-site whom have been providing direct engagement

that there are no shelter spaces for the couples nor the individuals remaining here.”
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(uuuuu)  On December 9, 2021, Councillor Nann proposed a motion to the Emergency
and Community Services Committee of Hamilton City Council for a human rights based
approach to encampment evictions. This motion passed. To date, the approach to

responding to encampments outlined in this motion has not come to fruition.

(vwvvv)  On March 22, 2022 Councillor Farr proposed a motion that was adopted by
City Council, which directs City staff to expedite encampment evictions, and specifically
to: issue a Trespass Notice within 12 to 72 hours after staff receive the first complaint
regarding unauthorized camping a City or public place; immediately notify the Hamilton
Police Service of the Trespass Notice for enforcement purposes; and enforce the By-laws
against encampments 24 hours a day, seven days a week. The City of Hamilton allocated
$416,673.73 to hire four new By-law officers to ensure that tents were removed from parks

within 12 to 72 hours.

(wwwww) In response to Councillor Farr’s motion, City staff stated the following at the
Council Meeting: “there is currently no capacity for families or couples in the shelter
system, but between 15 and 20 spaces each in the men's and women's systems”; “even
when there is space available, some people can't access it due to issues such as having a

pet or having had past behavioural issues at the shelter that can lead to barred access™; “we

do not have enough housing”; and “we do not have enough beds™.

(xxxxx)  Since the adoption of Councillor Farr’s motion, the eviction against
encampment residents has dramatically increased, with evictions taking place
continuously. Some former encampment residents have gone deeper into hiding to avoid
enforcement, making them more vulnerable and disconnected from supports. Individuals
are now “sleeping rough” without even a tent to protect them from the elements and provide
a basic level of personal security. Some individuals use a patchwork of tarps, blankets and

sheets in a desperate attempt to recreate the protection offered by tents.
Canses of homelessness

(yyyyy) Individuals become homeless for a number of different reasons.
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(zzzzz) A major reason for homelessness is the housing precarity has become an

unfortunate reality in Hamilton.

(1) The costs of rental accommodation have increased sharply, and in

some cases has become completely unaffordable.

(ii) ODSP and Ontario Works benefit levels are insufficient, even with

a housing allowance.

(iii)  Since poverty intersects with, race, indigeneity, and disability,

housing precarity is experienced disproportionately by those groups.
(aaaaaa)  Another cause of homelessness is the breakdown of relationships.

(1) Women may become homeless when fleeing domestic abuse at the

hands of male partners.

(i)  Individuals may also become homeless if they are forced to leave

accommodation shared with family or friends.

(bbbbbb)  Some individuals with complex mental health, addiction and/or trauma cannot

function in independent living.

(ccceec)  Chronically homeless individuals may become trapped in a vicious cycle of

homelessness they cannot escape.

Wiy homeless individuals do not go to shelter
(dddddd) Homeless individuals do not enter shelters for many reasons.

(eeecee) The demand for shelter spaces often exceeds supply, as the Applicants’
firsthand experiences attest to. Moreover, aggregate supply and demand mask inequalities

in the availability of shelter for different groups:

1) There is a dramatic undersupply of shelter space for women, which

reflects underfunding that is a product of the hidden nature of
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(ii)

(iii)

homelessness for women and a hierarchy of deservingness that

systematically devalues the need of women for shelter.

There is a shortage, and often a complete absence, of shelters which

permit couples to stay together.

Although Hamilton has a shelter for indigenous women fleeing
domestic violence, it does not have a shelter for indigenous men,

couples, youth, or Two Spirit individuals.

(fftttt) There are structural barriers in the design of shelters that prevent individuals

from using them:

(M)

(ii)

(iii)

Admission to shelters is on a first come, first served basis, without

any prioritization based on need.

Shelters impose a limit to the number of nights that individuals can
stay — they are at best temporary and are never a permanent

accommodation solution.

The design of the shelter system also discriminates on the basis of

disability.

48 Shelters cannot meet the needs of individuals with complex
mental health, addiction and/or trauma, who therefore

decided not to enter them;

2) Some disability-related behaviours conflict with shelter
policies. Individuals with substance dependencies can
neither use them while in shelter, nor bring harm reduction

materials into shelters to help them recover from addiction;

3) Individuals have mental health disorders which may trigger
disruptive behaviour in the congregate setting of a shelter;

and
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@) It is physically taxing for some disabled individuals with

mobility issues to enter and leave shelters every day.

(iv)  Shelters do not accommodate Indigenous cultural practices. In
addition, the design of shelters may reinforce intergenerational
trauma and the lack of trust in institutions arising from the systemic

abuse of Indigenous children in residential schools.

v) Shelters are congregate settings where individuals who have been
victims of assault and theft and are unwilling to enter shelter to face

that risk again.

(vi)  Shelters are congregate settings that create the risk of infectious
disease spread, as became apparent during the COVID-19

pandemic.

(vii)  Shelters do not permit pets, which provide important emotional

support to individuals.

(viii) Shelters do not permit individuals to keep personal items with them,

beyond their immediate personal effects.

(ix)  Shelter rules afford individuals little or no control over their living
space and micromanage them. For example, shelters impose a strict
curfew. Moreover, these institutional rules can elicit a trauma

response.

x) Shelters may be situated in remote locations which are hard to reach

on foot.

(ggggge) Finally, there is a risk to women queuing to enter shelters from male sexual

predators who loiter in the vicinity to target victims who are unable to access shelters.
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Why homeless individuals who do nol go 1o shelfier grect (RIS in encanginenis

(hhhhhh) Homeless individuals who do not shelter for any of the reasons above may

choose to erect tents in encampments instead of sleeping on the street, for a number of

reasons.
iiiiii Encampments give rise to communities that provide individuals with safety:
@@ They function as mutual aid societies, where residents share food,
blankets, and even huddle together to stay warm in the cold weather.
(i)  They provide a buffer that mitigates the risk of rape and sexual
assault, theft and assault for residents from non-residents.
(ili)  They mitigate the risk of overdosing, because of the presence of
peers.
(iv)  They provide an emotional support system for residents.
(v) The provide physical support and care for disabled residents
' IIll“) Encampments provide health benefits to their residents compared to living in
the open’

i) They provide shelter 24 hours a day, 7 days a week. By contrast,

shelters only provide accommodation in the evenings.

(i)  They mitigate the risk of hypothermia, by providing protection from

the wind, rain, snow, and cold.

(ili)  They mitigate the risk of sunburn, heatstroke, and dehydration, by

providing protection against the sun.

(iv)  They make life less physically taxing for residents because they are

less transient than if they lived in shelters on the street.
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V)

(vi)

(vii)

They enable residents to exert control over substance use — either to

use it, or to avoid them — by enabling them to choose their peer

group.

They promote mental health, by providing a feeling of safety for

individuals who distrust institutions, based on negative experiences.

They provide a sense of community and reduce social isolation.

(viii) They enable residents to attend to their wellness beyond basic

survival.

(kkkkkk) Encampments enable their residents to live with greater dignity compared to

living in the open:

(M)

(i)

(iii)

(iv)

)

(vi)

(vii)

(viii)

They provide a modicum of privacy and solitude, essential for many

basic functions including sleep.
They enable couples to live together in the same tent.

They enable residents to have pets that provide them with emotional

support.

They enable residents to keep personal possessions beyond their

immediate personal effects.

They enable residents to come and go as they please without a

curfew,

They enable residents to plan their lives, because they know where

they will be sleeping at night.
They enable residents to satisfy their desire for autonomy.

They enable residents to build stable relationships with other

residents.
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(1) Encampments enable residents to live continuously in a single location, which

enhances their access to:

@

(ii)

(iii)
(iv)
v)

(v)

medical care;

social workers or other system navigators who can help residents
access social programs (e.g. the Ontario Disability Support
Program, Ontario Workers, and public housing), and apply for

government issued identification;
harm reduction supplies and treatment;
medication delivery;

food donations; and

donations of blankets, clothing, and mobile phones.

(mmmmmm) Encampment evictions harm residents in many ways

(nnnnnn)  Evictions deprive former encampments residents of the safety that comes from

the encampment community:

(@

(ii)

(iii)
(iv)

™)

They face additional hurdles to sharing food and blankets and

huddling together to stay warm.

They lose the buffer that mitigates the risk of rape and sexual assault,

theft and assault for residents from non-residents.
They lose the peer group that mitigates the risk of overdosing.
They lose the emotional support system provided by other residents.

Disabled residents lose the physical support and care they receive

from other residents.
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(000000)  Evictions force former encampment residents to live in the open, which is

harmful to their health:

(M)

(ii)

(iii)

(iv)

)

(vi)

(vii)

They face a greater risk of hypothermia because they are exposed to

the wind, rain, snow, and cold.

They face a greater risk of sunburn, heatstroke, and dehydration

because they are exposed to the sun.

They face a life that is more physically taxing because their lives are

now transient.

They lose the ability to exert control over substance use, because

they can no longer choose their peer group.

They may suffer worsened mental health because they lose a feeling

of safety.

They lose a sense of community and experience increased social

isolation.

They cannot attend to their wellness beyond basic survival.

(pppppp)  Evictions undermine the dignity of former encampment residents:

(M)
(i)

(iii)

(iv)

™)

They lose all privacy and the ability to seek solitude.
Couples face greater hurdles in living together in the same tent.

They lose the ability keep personal possessions beyond their

immediate personal effects.

They lose the ability to plan their lives, because they no longer know

where they will be sleeping at night.

They lose the ability to build stable relationships with other

residents
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A4603

Evictions impede the access of former encampment residents to:

(M)

(ii)
(iif)
(iv)
)
(vi)

(vii)

medical care, including the diagnosis and treatment of medical
conditions, and treatment for normal life conditions such as

pregnancy;

social workers or other system navigators;
housing supports and connections;

harm reduction supplies and treatment;
medication delivery;

food donations; and

donations of blankets, clothing, and mobile phones.

(rrrrrr) In addition, former encampment residents may move to remote locations to avoid

further evictions, which put them at a greater geographical distance from the services and

supports listed in the previous paragraph.

(ss5558)

The process of eviction harms former encampment residents:

()
(i)
(iii)

(iv)

)

They lose their possessions.
They experience dislocation.
They experience emotions of fear, loss, and grief

They may experience the exacerbation of pre-existing mental health

conditions.

They may lose trust in authority in the police, governments and other

public institutions.
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Section 7

(tttttt) Sections 3 (hours of entrance), 12 (encroachment), 17 (camping and lodging)
and 18 (tents and structures) of the Parks By-Law, and section 16(12) of the Streets By-
Law, violate section 7 of the Charter, because they deprive homeless individuals of their
liberty and/or security of the person, in a manner that is not in accordance with the

principles of fundamental justice.
(uuuuuu)  These violations of section 7 cannot be justified under section 1 of the Charter.

(vwvvwv) The eviction of the Applicants from encampments violated section 7 of the
Charter, because those evictions deprived them of their liberty and/or security of the

person, in a manner that was not in accordance with the principles of fundamental justice.

(wwwwww) These violations of section 7 cannot be justified under section 1 of the

Charter.

(xxxxxx) The interpretation of section 7 of the Charter must comply with Canada’s
international legal obligations under the International Covenant of Economic, Social and

Cultural Rights, including (but not limited to) Article 11(1), the right to adequate housing.
Section 15

(yyyyyy) Sections 3 (hours of entrance), 12 (encroachment), 17 (camping and lodging)
and 18 (tents and structures) of the Parks By-Law, and section 16(12) of the Streets By-
Law, violate section 15 of the Charter, because they discriminate on the basis of race and/or
indigeneity, sex, disability, and marital status, either separately or in combination (i.e.,

intersectional discrimination).

(zzzzzz) These violations of section 15 cannot be justified under section 1 of the

Charter.

(aaaaaaa) The eviction of the Applicants from encampments violated section 15 of the

Charter, because those evictions discriminated against them on the basis of race and/or
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indigeneity, sex, disability, and marital status, either separately or in combination (i.e.,

intersectional discrimination).

(bbbbbbb) These violations of section 15 cannot be justified under section 1 of the

Charter.

(cccecee)  The interpretation of section 15 of the Charter must comply with Canada’s
international legal obligations under the International Covenant of Economic, Social and

Cultural Rights, including (but not limited to) Article 11(1), the right to adequate housing.

3. The Applicant relies on the following legal instruments:

(a) The Canadian Charter of Rights and Freedoms.

(b) The Constitution Act, 1982

(©) International Covenant on Economic, Social and Cultural Rights.

(d) City of Hamilton By-Law No. 01-129 (“Parks By-Law”).

)] City of Hamilton By-Law No. 86-077 as amended by By-Law No. 97-162

(“Streets By-Law”).

® City of Hamilton By-Law No. 11-285 (“Noise Control By-Law”).
(2) City of Hamilton By-Law No. 20-077 (“Public Nuisance By-Law").
(h) Such further and other grounds as counsel may advise and this Honourable
Court may permit.
4. The following documentary evidence will be used at the hearing of the
Application:
(a) Affidavit of Kirsten Heegsma.
(b) Affidavit of Darrin Marchand.
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(d)
(e)
®
(8
(h)
)
0)
(k)
0]
(m)
(n)
(0)
P
(@
()
(s)
(t)
(w)

V)

Affidavit of Gord Smyth.
Affidavit of Mario Muscato.
Affidavit of Shawn Arnold
Affidavit of Bradley Caldwell

Affidavit of Christine Delorey.

Affidavit of Glenn Gnatuk and Taylor Gogo-Horner.

Affidavit of Cassandra Jordan.
Affidavit of Julia Lauzon.
Affidavit of Ammy Lewis.
Affidavit of Ashley Macdonald.
Affidavit of Corey Monahan.
Affidavit of Misty Marshall.
Affidavit of Sherri Ogden
Affidavit of Jahmal Pierre.
Affidavit of Linsley Greaves.
Affidavit of Patrick Ward.
Affidavit of Audrey Davis.
Affidavit of Leilani Farha.
Affidavit of Stephen Gaetz
Affidavit of Kate Hayman
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(w)
*)
™
@)
(aa)
(bb)
(cc)
(dd)

(ee)

Affidavit of Stephen Hwang.

Affidavit of Ameil Joseph.
Affidavit of Olivia Mancini
Affidavit of Lisa Nussey.
Affidavit of Andrea Sereda.
Affidavit of Kaitlin Schwan.
Affidavit of Medora Uppal.

Affidavit of Ruth Toskas.

Such further and other evidence as counsel may advise and this Honourable

Court may permit.

June 15, 2022

HAMILTON COMMUNITY LEGAL
CLINIC

100 Main Street E., Ste. 203

Hamilton, ON L8N 3W4

Sharon Crowe (LSO# 47108R)
Stephanie Cox (LSO# 65464F)

Tel: 905-527-4572

Fax: (905) 523-7282

Email: crowesa lao.on.ca & coxstia lao,on.ca

choudhry.law
Sujit Choudhry (LSO# 45011E)
Tel: (416) 436-3679

Email: sujachoudhry. law

ROSS AND MCBRIDE LLP
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Wade Poziomka (LSO# 596967T)
Tel:  (905) 572-5824

Email: WPoriomks @rossmichiidecom

Lawyers for the Applicants
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KRISTEN HEEGSMA ET AL

Applicants

-AND -

CITY OF HAMILTON A4609

Respo

ndent
Court File No. CV-21-00077817-0000

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT
HAMILTON

FRESH AS AMENDED

NOTICE OF APPLICATION

Tel:

Tel:

Tel:

HAMILTON COMMUNITY LEGAL CLINIC
100 Main Street E., Ste. 203

Hamilton, ON L8N 3W4

Sharon Crowe (LSO 47108R)

Email: crowes@lao.on.ca

Stephanie Cox (LSO 65464F)
Email: coxst@lao.on.ca

905-527-4572

Fax: (905) 523-7282

CHOUDHRY LAW
Sujit Choudhry (LSO 45011E)

(416) 436- 3679

Email: suj@choudhry.law

ROSS & MCBRIDE LLP
Wade Poziomka (LSO 59696T)

(905) 572-5824

Email: WPoziomka@rossmcbride.com

Lawyers for the Applicants A325
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Ashley Poff, Darrin Marchand, Gord Smyth,
Mario Muscato and Shawn Arnold -and- The City of Hamilton.

Applicants Respondent Court File No, CV-21-77187

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED
AT HAMILTON

ORDER

Stephanie stephanie.coxi@@hcle.cicl.ca
Hamilton Community Legal Clinic 100 Main Street East,
Suite 203 Hamilton, ON L8N 3W4

Sharon gharon.crowe@yr.clcj.ca
Community Legal Clinic of York Region 21 Dunlop St,
Richmond Hill, ON L4C 2M6

Sujit Choudhrg suji@choudhry.law
choudhry.law 18 Wynford Drive, Suite 709 Toronto,
ON M3C 3S2

Wade Poziomka wporiomkaifrossmchride.com
Ashley Wilson nmimnﬁrmamcﬁn‘ﬂu.nm

Ross & McBride LLP 1 King Street West, 10" Floor,
Hamilton, ON L8P 1A4

Lawyers for the Applicants
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Poff et al. v. City of Hamilton
77187/21 HAMILTON

Sujit Choudhary for Applicants
Wade Poziomka

Lee O’Keefe

Jordan Dacur for Respondent

Bevin Shores

Case conference endorsement

February 23, 2023 teleconference 4:30 pm

The Respondent’s evidentiary motions will precede their filing of responding materials on the
Application.

Respondents will file their motion materials within a month. The Applicants will respond within a further
month. Applicants will file their motion under s.12 of the Evidence Act within a month. The Respondents
will file their response within a further month. The hearing will be set for a date after the deadline. The
t/c is asked to set one day for a long motion.

':."__:a'l.--n-.,-.'“, II"':\-.:I.-'.-.-'\--",‘!—":_.--"
b :
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Court Fila Mo, CV-21-T7187

ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE MR )
)
JUSTICE J.A. RAMSAY } SEPTEMBER 28, 2023

BETWEEN:

KRISTEN HEEGSMA, DARRIN MARCHAND, GORD SMYTH,

MARIO MUSCATO, SHAWN ARNOLD, BRADLEY CALDWELL,
CHRISTINE DELOREY, GLEN GNATUK, TAYLOR GOGO-HORNER,
CASSANDRA JORDAN, JULIA LAUZON, AMMY LEWIS,

ASHLEY MACDONALD, COREY MOMAHAM, MISTY MARSHALL,
SHERRI OGDEN, JAHMAL PIERRE, LINSLEY GREAVES and PATRICK WARD

,,mnmlmr,,% Applicants
205 COURT g,
Faf e, s and
S0 lEEm in: CITY OF HAMILTON
Igt - Respondent
?} O - _5:_:1-"_:‘_.:
e N
J Ttawe® -5
R ORDER

THIS MOTION, made by the Respondent (moving party) for an Crder sfriking
certain affidavit evidence of the Applicants was heard this day by videoconference at

the courthouse, 45 Main Street East, Hamilton, Ontario, LBN 2B7.

ON READING the Motion Record and Factum of the Respondent (moving party).
the Responding Record and Factum of the Applicants (responding party), and upon
being advised of the parties’ agreement to resolve this motion upon the terms set forth

herain:
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1. THIS COURT ORDERS that, without prejudice to the Respondent’s position with
respect to relevance or admissibility of the evidence upon which the Applicants
may seek to rely, the Applicants shall not rely on the affidavit of Ruth Toskas
sworn June 15, 2022, the Affidavit of Audrey Davis sworn June 13, 2022, the
Affidavit of Medora Uppal sworn June 14, 2022, the Affidavit of Lisa Nussey
swormn June 14, 2022, Affidavit of Olivia Mancini sworn June 14, 2022, the
Affidavit of Medoral Uppal sworn March 3, 2023, and the Affidavit of Lisa Nussey

swoarn March 10, 2023.

2. THIS COURT ORDERS that the issue of costs of this motion shall be deferred to

the hearing of this Application.

. e

Electronically Issued and Entered

e L L
Dikena Skendaj for mm i x e
L 1! m ------ —
Local Registrar
45 Main St. E.

Hamilton, ON L8N 2B7
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Plaintiffs
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Court File No. 21-77187

CITY OF HAMILTON et al.

Defendants

ONTARID
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT
HAMILTOMN

ORDER

GOWLING WLG (CANADA) LLP
Barristers & Solicitors.

1 King Street W, Suite 1500
Hamilton OM LAP 144

Bevin Shores (LSO#56161F)
Tal: HO5-540-2458
bavin, shores

Egowlingwig. com
Jordan Diacur (LSO#658E0E)
Tel  905-540-2800

Lawyers for the respondent

Email for parties served;
Emily O'Keeafe: emily.okealfe@@hcle.clel.ca

Wade Pozlombka: wpoziomkai ressmecbade. com

Sharan Crowe: shason.

crowedlyr.clg.ca
Sugi Choudhry: sujit choudhryiihakichambers.com

Ashley Wilson: awilsonfikastnaram.com

File Mo, H2ZT838
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Superior Court of Justice

Cour supérieure de justice Court File Number / Numéro de dossier du greffe

CV-21-771 8'70\4615

Hamilton

Short title of proceeding
Intitulé abrégé de l'instance

Heegsma v. Hamilton (City)

Appearances
Comparaissent

For the Applicants:

Sujit Choudhry
sujit.choudhry@hakichambers.com

Wade Poziomka
wpoziomka@rossmcbride.com

Ashley Wilson
awilson@kastnerlam.com

For the Respondent:

Bevin Shores (LSO#56161F)
bevin.shores@gowlingwlg.com

Jordan Diacur (LSO#65860E)
jordan.diacur@gowlingwlg.com

o Order to go in accordance with draft filed /
Ordonnance conforme a I'ébauche déposée.

October 30, 2023

The Applicants move for leave under s.12 of the Evidence Act to call more than three expert
witnesses. They want to call eight experts. The Respondent is opposed.

The Applicants are homeless individuals in Hamilton. They have commenced the underlying
Application to challenge the constitutional validity of certain City of Hamilton by-laws, which
prohibit the erection of encampments on public property. The Applicants submit that both the
impugned by- laws, and the enforcement of those by-laws against them to evict them from
encampments they created, violate their rights under sections 7 and 15 of the Charter in a
manner that cannot be justified under section 1. They seek relief under section 24(1) of the
Charter (including damages) and section 52 of the Constitution Act, 1982.

In brief, they have to prove that the by-law contravenes s.7 of the Charter in that it deprives

the applicants of life or security; it is overbroad, compared to its purpose, and the law goes
further than reasonably necessary to achieve its legislative goals.
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With respect to s.15, they have to prove that the law creates a distinction in its |mpact on a
listed or analogous group. A4616

There is not a great deal of jurisprudence on s.12 of the Evidence Act. The parties agree that
the factors to be considered include those set out by D.S. Ferguson J. in K.N.B. v. Wu, 2005
CanLll 5874:

a. Whether the opposing party objects to leave being granted;

b. The number of expert subjects in issue;

C. The number of experts each side proposes to have opine on each subject;

d. How many experts are customarily called in cases with similar issues?

e. Will the opposing party be disadvantaged if leave is granted because the applying

party will then have more experts than the opposing party?

f. Is it necessary to call more than three experts in order to adduce evidence on the
issues in dispute?

g. How much duplication is there in the proposed opinions of different experts?

h. Is the time and cost involved in calling the additional experts disproportionate to the
amount at stake in the trial?

The factors are not exhaustive and it is not a question of completing a checklist. | have to look
at the case as a whole, as far as | can at this stage, the issues raised by the pleadings and
the proposed evidence, and decide whether the proposed evidence is necessary, or whether
more than three experts would amount to unnecessary “piling on.”

Leilana Farha is a lawyer with expertise in international human rights law and Canada’s
international obligations.

Stephen Gaetz is a professor of education. He conducts research on solutions to
homelessness.

Kate Hayman is an emergency physician who has been providing health care to unhoused
and precariously housed individuals.

Stephen Hwang is a specialist in general internal medicine with training in public health and
epidemiology .

Ameil Joseph is professor of social work.
Aaron Orkin is a physician and epidemiologist.

Kaitlin Schwan is a social scientist.
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Andrea Sereda is a physician practicing at London Intercommunity Health Centre in London,
Ontario. Her practice focuses on homeless people and others. A4617

The table of experts provided by the Applicants in their factum shows that all topics are
covered by three of their experts. In the other encampment cases, no more than three
experts were called. In those cases the applicants were not successful, but the various
reasons for judgment suggest that it was not because the applicants did not have enough
experts. The Applicants propose to call one lawyer (Farha), three researchers on
homelessness (Gates, Joseph, Orkin), two physicians who treat homeless persons (Hayman,
Sereda) and two physicians who are epidemiologists and who conduct research on
homelessness (Hwang, Orkin).

There is some duplication in the affidavits, for example, as to the reasons individuals might
prefer an encampment to a shelter. For a further example, essentially Dr Hwang says that
living without shelter is bad for your health, compared to living in a tent. Dr Hayman and Dr
Sereda could easily provide the same evidence and could even refer to Dr Hwang’s books in
support. So could Dr Orkin. There are more experts than are necessary to advance the
Applicants’ case.

Based on their own summary and the areas of expertise of each expert, | conclude that the
Applicants need four experts to prove their case — one lawyer, one expert who researches
homelessness, one medical doctor who treats the homeless and one epidemiologist. If this
had been a trial, | would have limited them to that number. On an application, however, |
think that the disadvantage caused by the excessive number of experts is outweighed by the
interest in letting the parties fashion their own case.

| grant leave to the Applicants to call eight expert witnesses. If the parties cannot agree, the
Respondents may move to strike portions of affidavits that are duplicated in other affidavits.

Having heard submissions on costs, | fix the costs of this motion at $5,000 and reserve them
to the Application judge.

)
:.-.5;,-1_.\_,_ e 'r:“x\,-:." —_ ?
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SUPERIOR COURT OF JUSTICE
HAMILTON, ONTARIO

CIVIL FILE NO: CV-21-77187

(NON-JURY)

ENDORSEMENT

HEEGSMA et al V City of Hamilton
(Plaintiff) (Defendant)

Counsels for the Plaintiffs; CHOUDHRY, Sujit

Counsel for the Defendant: SHORES, Bevin

DATE

May 29, 2024

Case management conference.

On consent, the following timetable is ordered:

Applicants’ evidence filed: June 7

Intervenors motions for leave to intervene filed: July 12

Parties’ responding materials to motions for leave to intervene filed: July 19
Respondent’s evidence filed: August 1

Applicants’ reply evidence filed: August 9

Cross-examinations conducted: August 14 to 30

Applicants’ Factum filed: September 20

Intervenors’ Facta filed: September 27

Respondent’s Factum filed: October 9.

Motions for leave to intervene will be filed in writing in the form of a factum not
exceeding 15 pages in length. Mr Choudry has kindly agreed to let the Canadian
Civil Liberties Association, the British Columbia Civil Liberties Association and
LEAF know about the timetable and this direction.

g 7
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Justice J. RAMSAY
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SUPERIOR COURT OF JUSTICE
HAMILTON, ONTARIO

CIVIL FILE NO: CV-21-77187

(NON-JURY)

ENDORSEMENT

HEEGSMA et al V City of Hamilton
(Plaintiff) (Defendant)

Counsel for the Plaintiffs: Sharon Crowe

Counsel for the Defendant: Bevin Shores

DATE

October 3, 2024

Conference call

1.
2.

Cross-examinations are to be completed by October 15, 2024,

The hearing of October 16 is vacated. New hearing date is December 16,
2023 — 3 days set aside.

Factums are due on November 22 (Applicant) and December 6 (Respondent).
Both parties may file a factum not exceeding 45 pages in length.

Parties may arrange a further case conference with the trial coordinator in
Hamilton to discuss a preliminary evidentiary question.

p—
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Mr Justice J.A. RAMSAY
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SUPERIOR COURT OF JUSTICE
HAMILTON, ONTARIO

CIVIL FILE NO: CV-21-77187
(NON-JURY)

A4622

ENDORSEMENT

HEEGSMA et al V City of Hamilton
(Plaintiff) (Defendant)

Counsel for the Plaintiffs: Sharon Crowe, Wade Poziomka

wpoziomka@rossmcbride.com

Counsel for the Defendant: Bevin Shores

bevin.shores@gowlingwlg.com

DATE
October 25, 2024

Conference call

same timetable.

g

If the parties cannot resolve the issue of admissibility of
opinion evidence of treating experts, they may file a motion in writing. Moving
party’s materials, consisting of the affidavits in question plus a factum, by
November 4 next, responding party’s factum by November 8.

If they cannot resolve the admissibility of two affidavits that were filed after
cross-examination, they may file a motion in writing on the same terms with the
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SUPERIOR COURT OF JUSTICE
HAMILTON

CIVIL FILE NC; CV-21-77187

(NON-JURY)

ENDORSEMENT

HEEGSMA et al. v. City of Hamilton
Applicanis Respondents

Counsel for the Plaintiffs: Sharon Crowe, Wade Poziomka

wpoziomkadrossmebride.com

Counsel for the Defendant: Bevin Shores
bevin, shoresi@igowlingwlg.com

DATE
Movember 12, 208

The Applicant moves for leave to file two affidavits containing transcripts of
statements of City officials at two meetings of committees of council. The
transcriptionists listened to the meetings on YouTube. They are not
admissible at this late stage of the proceedings, nor would they be at any
stage. First the transcripts purport to record utterances of employees, not
dehates of council. Debates of council would be of limited use in any event.
Second a private transcription is not as relinhle as Hansard. Finally, at this
stage admission of the transcriptionists” affidavits would require the
Respondent to make ingquiries about the accuracy of the imnscription which
might interfere with the scheduled hearing date. Leave to file the affidavits is
refused.

The Applicant moves to admit four affidavits of treating physicians who are
offered as participant experts, and not as expert opinion wilnesses, as in
Westerhof v. Gee Estate, 2015 ONCA 206. In cach case the affiant deposes
that his or her report is tree and attaches the report or reports as exhibits. The
Respondent objects to the admissibility of much of the evidence. The
Applicant concedes that some of the evidence is inndmissible and has
submitted the reports with partions struck through. The parties do not agree
with which portions should be struck through. A quick ruling is required, so |
shall proceed with my own strikethroughs, in addition to the material struck
through by the Applicant, accompanied by briel reasons. | have used a wavy
line to strike through to distinguish my redactions from those of the
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Applicant, who used a straight line. The reports are contained in the Schedule
to this endorsement.

In the case of Dr Lamont, she confirmed in cross-examination that she was
not a treating physician in the case of Amold, Monahan, Opden and Greaves.
She met them once for the purpose of an assessment with a view to providing
a report, | infer for the litigation. Her reports on those four persons are not
admissible,

In general | have proceeded on the basis that participating doctors can tell us
what iz in the medical records. They are also entitled to recite the history
given by the patient, to the extent that it is relevant to diagnosis and
treatment, but its reliability depends on the reliability of the patient.
Paychiatrists have a broader use for history than doctors who treat phvsical
ailments. Participant experts are not entitled to give opinions outside the
scope of their diagnosis and treatment,

Wiwcharik reports:

A. Monahan: The first words at the beginning of page 2 quote the patient on
a subject not related to medical treatment.

Jordan: no additional redaction.

Ogden: no additional redaction.

Ward: no redaction.

Pierre; The last sentence of the second paragraph is opinion that does not
relate to the patient’s treatment.

Muscato; The seventh and eighth sentences of the first paragraph are
hearsay that is unrelated to treatment. The sccond and third sentences of
the first full paragraph on page 2 relate effects of brain injury on other
people, not the patient. The sccond full paragraph on page 2, after the
word “prosthesis” confains opinion oulside the scope of treatment.
Likewise the fourth and following sentences of the fourth paragraph of
page 2. And the second and following sentences of the last paragraph on
page 2. And the first full paragraph of page 3. The second full paragraph
consists of utterances of the patient that are not related to treatment.
Marshall: no additional redaction.

Amold: no additional redaction.

mEoOR

=

O Shea reports:

A. Hecgsma: no additional redaction.
B. Lewis: The second and third sentences of the third paragraph of page |

contain opinion beyond the scope of a treating physician.
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A. Greaves: no additional redaction.
Lamont reports:

Heegsma: no additional redaction,
Marchand: no additional redaction.
Lewis: no additional redaction.
Pierre: no sdditional redaction.

BnEs

The Applicant has leave to file affidavits amended as set out in this ruling,

Costs of both motions are reserved.

e Justice LA, RAMEAY
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Shelter | N 152
Health e 205 267965
: Fax: &-T269

Mﬂﬂ-ii.m!

Hamilton Community Legal Clinic
100 Main 5t E. Suife 203

This is Exchibit “ﬂ:ﬂw In the
-rhn'lltmﬂHLHHm-l i q.r.,..f':“'l:' ;

sworn before me, this ...l ]
ATTH: Sharon Crowe and Stephanie Cox day of ...... I ) brasitaray

RE: Cory Monahan, dob: April 26, 1576 Fﬁ‘r"ﬂ rhﬂ [ ,._n_,."qmli!.m‘;l

| am a physician with the Shelter Health Network in Hamilton, Ontarie. The Shelter Heaith
Network provides healthcare to people who are homaless or precariously housed. Mr Monahan
has accessed medical core through the Shelter Health Network sinca April, 2020. Throughout
this time, notes indicate that this gentleman has been huml!-l-_:.u and has commonly been
sleeping rough (ie: not accessing sheiters and Instead sleeping cutdoors). One note dated
March 9, 2022 outlines his distress at sleeping outside in the cold and wishing for help abcessing
a shelter bed. He had been trying to access a man’s shelter bed and had been unable to do so.
He notes he “Is frustrated be can’t get into a shelter” and that he “just wants to feel wa

again.” At that ime, the health care practitioner who saw him advocated for agency staff to use
the HIFIS system to check on whather there were service restrictions in place. She was able to
help secura a bed for him at Mission Services Men's Centre on that occasion.

| we do
not have in depth medical records available for this gentleman. | do know that this gentieman
suffars from oplold use disorder, stimulant use disorder and | am convinced that he has
undiagnosed mental health issues. He has had near fatal oploid overdoses which reg
multiple doses of naloxone (opioid antidote) and emergency tara. Mr Monahan has Iy
made contact with the SHN looking for help with acute skin Infections. On July 28, 2020 be saw

us with infected bites on his body. Note was made that he was sleeping outside and had
access to a tent.

A4627
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I hope this is helpful, Please let me know how | can be of further assistance.

T =

Dr Jill Wiwcharuk, MD, CCFP (EM)
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sutn Shelter | P by
= Health : o oy NI
Network : Fix: 905-526-7969
Shelerhealthoetrork.ca
This is Ehibit e, referved to in the |

Hamilton Community Legal Clink: affidavit of 44 .Lu__[ bt

100 Main 5t. E. Sulte 203 nmmbql"ﬂﬂmﬂﬁ a2

"'ﬁL ey, BYC

Mfﬁ\ {FJW{,—
Jung 11.2022

ATTH; Sharon Crowe and Stephanm Cox

RE; Cassandra Jordan, dob: Aprid 29, 1983

|
i
i
E
i

lama physiclan with the Shelter Health Network in Hamilton, Ontario. The Shelter Haal*h
Netwark provides healthcare to people who aré homeless or precariously housed. fds Jgrdan
has accessed medical care sporadically through the Shelter Health Network since Octobsr,
2020. |

£ we do

m:tha\re Fri dnp'm mcﬂi:alrmrdsmlahh hrﬂmm fnn Imuwlhi't she suﬁn
opioid use disorder, stimulant use disorder, chronic pain and a recent acetabudar f) and

hip dislocation requiring surgery. | am also certain she has significant undiagnosed I
 health lssues.

On November 24, 202, | provided medical care to Ms Jordan In ber tent at IC Beemer Park. She
had sustained » significant burn to the back of her leg two days prior. This was a partial
thickness bum that encompassed X of har back upper thigh and was causing her significgnt
pain, If she had presented to hospital, she would likely have been admitted to a special

burn unit.

While | was assessing her and providing care, there was a large police presence who werk
engaged in dearing this encampment. Ms Jordan was very distressed in that she had ne
appropriate options available to her with regards to whera she could go. She had a large tent

e
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with significant possassions and was totally overwhelmed as to how to keap her possessiorls
safe.

Follow-up for high quality wound care was paramount to treating this bumn. | tried my best to
organize follow up for her but it was essentially iImpossible because she had no idea where she
was going to ba the following day. She did end up accessing the Barrett Centre (n crisis shelter
that s only for short stays up to 5 days usually) and was seen'the following day by a nurse
practitioner from the SHN. Unfortunately, she left the Barrett Centre after a few days and did
ot receive any other care for her burn that | am aware of, | saw her two months later in
lanuary and her burn had healed by that time.

Given the severity of her Injury, if Ms Jordan had not been evicted from her encampment, |
would have made it a priosity to see her daily for wound care, As it played out, being evicted
from the encampment while in the midst of a significant medical issue like that made it
impossible for me to follow up with her on an ongoing basis. Her priorities in this case were far.
mare focused on keaping her tent and her possessions and finding a new place to stay than on
her medical care. Tiiris-a-semmenhierarchyrofprortiscanong people who are hemeloses

Maore recently, | saw Ms Jordan during her stay at the Hamilton General Haspital after she
sustained an acetabular fracture and hip dislocation secondary to an altercation with police on
May 6, 2022. She required surgery at that time. | was involved in providing addiction related
care for her during her Inpatient stay. She had significant pain from this injury and is likely to
develop chronic pain in this hip in the future.

| hope this is helpful. Please be in touch If | can haffurthn{u:i.ﬂ:lme.

P e =

D Jill Wiwcharuk, MD, CCFP [EM)
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Shelter _ : m‘-ﬂ;ﬁé
Health : Oheume 10515289847
Network o o uSf287569

Hamilton Communley Legol Cinie.  TRIS 15 EXRIBE vvvn over. referred to in the

M (i cha b
100 Main 5t. E. Sulte 203 affidavir of = hii
sworn before me, '
rmen ey Ay Of commriibiticts 20220

M Ve 2w

Charon Crooee "R, EIC.

Jume 2, 2023

ATTM: Sharan Crowe and Stephania Cox

RE: Sherri Ogden, dobs July 31, 1993

I am & physician with the Shelter Health Network in Hamiltan, Ontario, The Shelter Health
Network provides healthcare to people who are homeless or precariousty housed. Ms Qgden
has accessed medical care through the Shelter Health Network since 2010 when she was 17
years old. Initially she was seen infrequently but she has been seen remﬂanfma pptember
2020. | am certain she has been homeless since 2020 st Tsyspecr s s e

hommelessmess- e erire sdoi-dife-,

Hsﬂldenrmafmluplﬂd:hnwﬂdeufmﬂwm:hummdﬂsﬂv She has only ever kee
sﬂﬂmmmmm:nmmmmpﬂMmszMn hes. | gm
:ﬁ'l:.lhthn:hl hﬂurysmhntumw mental health Hiness. s i ST
-._ i s W) el e O e T e b 5 LI T

Capiiar i EonriN O e N g b =T RS WWIED

T .. R T T e Ran-donot-havg te ime or Incination to sdd
oFeha urmeTiving lscuss.

For the majority of this last two years, M3 Ogden has been sleeping rough. At one polnt she wa
gleeping In a tent in her mother's back yard, Other timas she sleaps outside of the Wesley Day Qentre.
On Movember 11, 2021 she camg to see me and stated that she wanted to gat Inside from the
mdmrmmmm:mtmmmmmmmmmhpm To my kijowledge
" she did not end up securing @ shelter bed at thet time.

H:ngmmutitﬁmmmﬂthmmhlﬂsnfmwslmpm bedng tired. Although sha wolld
sometimas have a tant, many other timas she was sleaplng entirely, unshettemnd. This can resulfin s lot
of ardety and stress and a feeling of constantly mmruumﬂt:hnt-wt. w—..n.h.mﬁm
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deseribo- ety T Sreping ursheltered-ovtrite | would often sie her siceping in the Wesley Day
Cantre during the day, Smply exhausted from having skepl 50 poorly outside the night before.

Hospital records indicate that s Ogden has accessed the emergency depariment on 10 cocasions since
the fall of 2020, | notice that a1 of these visits were for functional pain. Functienal pain diagnosas ane
things like headaches and abdoming] pain that can often be related to stress and amdety but have no
undertying pathology and s not associated with any sbnormal labwork or imaging. This would be In
keeping with the extraordinarily stressful situation that Ms Ogden has been in as she continues to

remaln homeless, often unsheltered and ag times unluntul:::us'_lmrm'hbdﬁllnﬂn feeds she
needs one. ;

| hope this I helpful. Mease let me know If | can be of further assistance.

ST

Cir Jill Wheecharisk, MO, CCFP (EM)
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; #3 Sthnsen St
Shelter Ramiltba, Onéstio
LEN 182
Hﬂﬂith Phont: 903-526-7137
atw ' Fax: 90 7969
N nrk . Shelierh i ]
Hamilton Community Legal Clinke
100 Main 5t. E. Suite 203 This s ExhIBH evvs irnes Pefirred to In the
Hamiilton ON LEN 3w4 affidavit of .l Lh, g T
swarn before me, this ... d
"'ﬂ"@'—m-m lmmi:l-t ma{f_

June 3| 2022

IIIIIIII (] BRI PRI R T Rt R e S S ey

=2 7o ONER, ETC.
Sha Ao M
ATTM: Shargn Crows and Stephanie Cox -

RE: Patrick Ward, dob; Dec 17, 1963

Matwork provides healthcare to people who are homeless or precariously housed. Mr\&ard has
accessed medical care sporadically through the Shelter Health Network since February, 20141 .
have provided care for him quite regularly since late 2014,

Wir Ward has & past medical history that indudes aloohol use disorder, stimulant use disprder,
peptic ulcer disease, pancreatitis, hepatitis C, major depressive disorder, ostesarthritls dausing
chronlc pain, previous fractures [n spine, pelvis, wrist uuwd‘rrmhpah and substonce-
induced psychosis.

. According to my notes, Mr Ward has been homeless continually since 2019, Earlier an I this
stretch of homelessness, he was couch surfing but for at least the past two years Mr has
been sleeping rough. '

I-lluye spoken 1o Mr Ward on numerous occasions about his lack of housing. He was un
tolerate the dose quarters of homeless shelters and all of the stress that these can i
individuals, He found all the miental health acuity very distressing.

He has dona much better from a personal mental health perspective when he was
m-l.srde.lh huhnd-ahhnmeul-upwdﬂu tant and a camip which he took graat pride fin.
E'-'miurhg‘tht coldest winter months, | would see him dressed in layers at o drop-in
and he would assure me that he had a heating system that was keeping him warm. He
alst spend most of the day inside st the drop-in to stay warm during the daytime hours,

| am a physician with the Shalter Health Network in Hamiltao, Ontario. The Shelter Huzﬁ
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| asked where his tent was and he would tell me how he had chosen a location that wes deep in
the woods on the escarpment or by the raibeay where prupli couldn’t find him. He was trying
hard to avoid detection so that he wouldn't be told he had to pack up his camp and leave.
Eventually he would be found and would have to move his tent. Sometimes he would just be
maving it a couple hundred meters away. When he had his full camp set-up, he would be able
to tell rme in detadl a8 the ways he had to stay warm, that he was safe sven in the bitter cold
and that | should not waorry. When he was having to set everything back up in a new location,
he would inevitably lose some of the safeguards he had in place to stay warm and he would be
extremely cold at night. This constant fear of being detected and having to move his tent was
vary distressing to Mr Ward and caused him a significant amount of stress.

I hope this is helpful. Please be in touch i | can be of further assistance.
Sinceraly, I

M&"E

D Jill Wiwcharuk, MD, CCFP (EM)
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Ly . " Stimgon St -
= Shelter : Ontarko
£ b5 Ehiblf .. lo.... referred to In the bl d
Netwo o U Whweba e mm mm;
sworn before me, this
day Of wunn A1 202
Japneir B, 3022

G fginpe, Comid=sennER, ETC

ATTM: Sharon Crowe and Stephanie Cox

RE: Jahmial [Jamry] Fierre, dol: Dic 20, 1980

I am a physician with the Sheler Health Metwork in Hamilion, Ontario. The Shelter Heaith
Network provides healthcare to people who are homeless or precariously housed.

Ms Plerre is a trans woman who suffers from stimulant use disorder and opiate use disorle
has rarely sought help through the Shelter Health Network so the medical history I can p vide s
mlm:!tfl.ﬂhhhumhrhm:mnnﬂMMLmuﬂlhunmﬂltﬂMW oplad

hﬂﬁmﬁmmmlmmmwthimmﬂﬁmﬂhmmmnaﬁw
with doctors at the Y'WCA afler that incident and that is when she saw my SHN colleagy
Hmmmmumﬂwwmmwnm 1

Ty it

ﬁrmmhmunuﬁpﬂnwgﬁmhanmuuh

In November of 2020, I was doing oulreach work and saw Ms Pierre slomped over on the
sidewalk. | approached her and quickly recognized that she had sufffered an opiate ovendpe
required mony doses of the opinte anecdote naloxone 1o get her 1o stant breathing spoa
on her owm. Ooce again, she was very lucky 1o survive. | saw her later that day in the «o
department whese she had been beought by EMS. Unfortunately, she was not at & point Where
she was ready to engage with treatment for her substance use disorders. Given this, she donfinuas
to be at an extremely high risk of overdose in the futore. -

I hope this is helpful. If there is sy way [ can be of further assistance, plesse let me know.

e =

Dr Jill Wiwcharuk, MD, CCFP (EM)
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&4 Stinson 5
Sheiter : mwlm.ﬂm;;
L&N |
Healith 'y Phone: 903-526-7137
Pa: 904-526-7969
This s Exhibit ... L. referred to in the -
Hamilten Camemunity Laga! Clinic affidavit of ... m:}m ot
100 Wain 5t. E. Sulte 203 #wors bars e, Wi =
day of . 20,
Hamilton ON LBN 3Wd
Thetrmn Crgons o ONER, ETC.
' bune 8] 2022

ATTM: Sharon Crowe and Stephanie Cox

RE: Mario Muscato, dob: Oct 31,1973

I am 2 physician with the Shelter Health Network In Hamilton, Ontario. | also practice addiction
medicing at The Hamilton Clinje, | regulady provide healthcare to people who are hom ar
precariously housed. Mr Muscato has been a patient of mine since early 2019 and | see him
both at SHN clinics and at The Hamilton Clinic. | often see him several tmes nmtl‘ur edical
care. Mr Muscato has been homeless the entire time | have cared for him. HeEclterunabie

..lﬂhpmﬂilfﬂfmmmm utuﬂirebumimiutunﬂandﬁcpuﬂiﬂnsin l:_

pﬂ’mﬁvﬂewmmm ma:mﬂﬁ&rlﬂuhumammhhmmn ;
nerve ';r!ﬂ'stﬂ left foreanm resulting in severely compromised use of this arm, ’

© Mr Muscato suffefad & near fatal electrocution in 2018 which resulted in the partial

. mput:hmni’huhﬂfmummihnhdmbumlrﬂ:ﬂumhmghtmlnd ue

was extensive grafting that néeded to be done to try to salvge any use of this hand/a

T Unforiunately, th#rﬁrdwoﬂywhhnmﬂhnhmmmhqmm"

, ﬂhﬁudmhfhisﬂﬂﬂfu'uﬂm I-Ttuunuhlitnﬁlhrmmz[thnarm and his fingers are
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permanenthy fixed in a claw-like grip. He has no sensation 1o any of these fingers which puts
him at a constant risk of further Injury. For example, he has seen me for burns to these fingers
from the top of an electic stove that he was cleaning and he didn't even know that the stove
was hot. In the winter, he has suffered frostbite injuries to this hand due to an inability to feel
the cold.

When he suffered this near fatal electrocution, he also ended up with a bleed in his brain. This
eventually improved with time, but | believe he has been left with a significant acquired brain
injury. Peogle with acquired bhrain injyries struggle with things like memary; maod fability- (e:
uuﬂmwhukhmmmﬂmmm their-emotions) chrenie headhchies, ajc. They

have.a h diagnoses-such as anxiety ond deprission and -
have, @ high propensity foraddictions..

Mr Muscato would be eligible for a right arm prosthesis hot the'prpeess to-shtain-ong requires
acesss oo phone,-his scquired brain injury and the-chaotic fifestyte that ensues due to-his
unstable addictions have made it impossile-for him to folloe up as is necessary to obtaing_
peosthesis. ¢

Br Muscato’s mental health has suffered, Az | mentioned, he has posttraumatic stress disorder
bBoth from adverse events in childhood (physical and sexusl abuse] as well as from the
slectrocution injury in 2018, In order to use drugs intravenously, he relles on other pecple to
inject him due to his dissbifity. He has spoken to me on numizrous occasions of feeling so
depressed that he would like to die by overdose and to do that he feels he would nead to trick
someone into injecting too much fentanyl,

Another significant health issue of Mr Muscato®s s that he has untreated HIV. in order to
benefit from medications for HIV, an individual has to be able to take medications conslstently.
If this is not possible, it ks highly likely that the virus will become treatmant-resistant and
therefore harder to treat. Bacausedehluscatelsdiastylesso chaotic, e has never been able
terageass medications consistently, be-s-a target oo the street due to his digability and-oftan,
hrashisbelangimrrsiokes Sa Wherhe-does have-mefications orhim, more ofien-than-not,
MWWWMWmMMm

Mr Muscato sees me regularly in most part for addictions related care, Ha wants 1o access
oplaid replacement therapy and stop using street drugs, T gettt @ therapentic doge of opisid—
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mmmm ple—somrenTErth
muph o dran cimonbek e aking U

a nearhy phasmaer-forther-daileg i oo

On &firil 11, 2019, aote is marde in MrMuscate’s chart that “this patient needs housing jabove
aﬂ%%mmmuﬁwm S pacifics
Ia WMWMdWm .- ._ -
consistenty but then-he would-be service restricted from.a shelter or moved from.an -
Encampment and-he would lose that-stability-and have to-restart again ot the road: |-

hfmmmhumhmtﬂmmnmtmmm bout-difficultias-that he encounters in
the shelter syshéal, He has clted cachm) as one of the Tsskies that he-facep. He feelstfathre is
co |1|'!|r werim ed agairict dusto his Indigbnous atus. HE also has diffigtity in
cofpregatle sotiingy bec: !hﬁﬂ!'ﬂﬂ!iﬂ!ﬂ] ferEnt than othoems®”. For examp E,hﬂ
pedzAnuch more thme'to eat a meal dudto his compromised ability to manipulate utensils. He
also often needs mudh longer in | poms ar otherfygiene facilitipsrdle 1o his disabiliey H
s people gekting angry at b e canpet complete eE n thix = e Himethat i takes

an aohe 'll af "'il |'|.

1 hope this has been helpful. Please be in touch if there is any further way | can be of asdistance.

b,

Sincerely

‘M"“f

Dr Jill Wiwecharuk, MD, COFP (EM)
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Shelerhsaltiaetwork.ca

This is Exhibit.... G o referred fo in the
Hamilton Community Legal Clinic mbﬂnmtﬁh T
100 Main St. €. Suite 203 O e LT 2024

day of v :
Harnilton ON LBN 3w —}Aﬂ W‘ﬁ?/“'—fr o

Sharon, ComerriONERFIE

“une 9, 2022
ATTN: Sharon Crowe and Stephariie Cox
RE: Myzty Marchall, dob: Dec 18, 1051

| arn a physician with the Shelter Health Metwork In Hamilton, Ontario. The Shelter Health
Metwork provides healthcare to people who are homeless or precariously housed. | first met Ms
pAarshall when she was Fving in a tent on Ferguson Avenue in the summer of 2020, Since that
time she has remalned homebess. Prior to that, she was couch surfing or staying in budget
motels [which Is also a farm of homelessness). | am unsure how long she was in that position.

To my knowledge, Ms Marshall has a past medical history of opiate uwe disorder, stimulant use
disorder, major depressive disorder with suicidal ideation and asthma. She has a history of
abuse in childhood and has bean in abusive relationships throughout ber adult years.

| saw Ms Marshall initially for asthma exacarbations when she was homeless and ling in a tent
on Ferguson Avenue. The heat and humidity were very oppressive and this often exseerbates
asthma in peopbe who are unable to access cooler indaor air. | saw her on October 17 and was
able to reassess her the following week. | notad that her asthma had worsened and she needed
some emergency treatment at that time. | was glad that she was In the same area because
knowing that she was at risk of deteriorating medically, | was able to reassess her and provide
the emergency treatment when it was needed.

in Septembear, 2001, 1 agabn saw Ms Marshall at a drop-in centre for individuals experiancing
hemelessness. She was extremely disheveled, had dirty clothes and extensive matting of her
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hair with a severes case of head lice that was causing underlying cellulitls (skin infection) to her
scalp and ears. She also had an extensive body rash that was likely caused by scabies. Hewas-.
oear she hag-hadmeaeeese o showeror-ausntrptrciiter-foca-tong-perod-aidime, | suipected
that shie was profoundly depressed as well.

Despite having an addiction to oploids, she has not been ready to engage with treatment. Nor
does she readlly engage with anyone regarding her mental health. it is noted that she does not
accept help from people readily, This-ienol-saf-oncommmomir-theindisenous-popiiationwho
frse-ppstermic o inrmae ealonist-intitatios, ONEN Greferming 1o avoid-theseinstitutions
attogether, i

riretamces ke This, wiet T eeded-abeve-alalse-ts-repulac contact with someonade-slowby
ode-tasst-avertime. Once s Marshall was evicted frarm the encampment on Ferguson

Avenue, | did not see her for 2 yvear and when | did finally sesher again, she had drastically
decompensated physically and mentally, When | knes where she was living, | was able to
follow m:wiﬁ'l her from a medical pﬂ:pmﬂw. and treat the issuss ﬂntwamsu‘l‘n'lﬂi IHI-W

| hope this is hefpful. Please be in touch if | can be of further assistance.

Sincerely,

2Pt =

Dr 11l Wiwcharuk, MD, CCFP (EM)

A4640
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Hea]th : Phone: S051524-7137

Network 2 E o el
This is Exhibit coolboe.... referred to in thiz

affidavit __J_j.!-{ (ierchen dc-
Hamilton Community Legal Clinic o i T

100 Maln 5t. E. Suite 203 day g:lw 2025
Hamilton ON LBN 3Wé : =

Shetam Cpads " VEREN

|

June 10, 2022

" ATTH: Sharon Crowee and Stéphanie Cox

RE: Shawm Arnold, dobz July 23, 1969

| am a physiclan with the Shelter Health Network in Hamilton, Ontario. The Shelter Hoal

Metwork provides healthcare to people who are homeless or precariously housed. | am 4lso a

physician with The Hamifton Clinic which i an addiction medicine clinlc. Mr drnold has

regular patient of mine bath through the SHN and The Hamilton Clinic since 2020 alth

sporadically provided care to him since 2018., His past medical history is significant for

. use disorder, stimulant use disorder, attention deficit hﬂ“!’l’l':lﬂ'llﬂ disorder, hlﬁllliﬁEC{
B matgd}m:ldmmhftﬂm!:hrpnln

| 2020/21: Prior to that time, heml‘rmrnatam mé sporadically but would always talk
- his desire to treat his opiold mndh:n‘l&rind,pt on upﬁﬂdiﬂnﬂkﬂhmm {ie; mat
Howaver, he was unabla to follow up regularly enough mdum.ﬁmﬂutu-aﬂm
of methadone requires attending a pharmacy dally for doses and not missing i
From at legst the summer of 2020 (and possibly earflar), Mr Armold was homeless and
sleeping putside. He found the crowded conditions in shelters too hard to manage and
wiuld end up sleeping odtside or couch surf somewhere.

Gﬂm he-was H‘E]:‘Editﬂ:ﬂ!!mﬂf Park, Mr Arnold was able 10 588 me regularly and a
pharmacy dally. He was able to stay on a methadone maintenance program for well
and used much less illigit street drugs than he had ever used previously, Because of his
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consistency, | was also able to treat his hepatitis C. He followed through on the entire two
month program of antl-virals and js now cured from hepatitis C. This ks something that can only
be achieved when people are able to take their medications dﬂhr Otherwise, treatment
resistant strains of hepatitis can develop.

I hope this is halpful, Please ot me if I can be of further assistance.

Sinceraly,

2=

Dr 11l Whweharuk, MD, CCFP (EM)
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MCIVIEStEI' TIMOTHY O'SHEA, BSc, MD, MPH, mm: +\\

University e Modkos ko Dsases,Modkal Hamilton Health Sciences
E Assecisia Profiassor, Depariment of Medicina mm&n@'ﬁ
Facuity of Healh Scences F o 055757320
Mehdasier Linhversity Gt il G el
' June 13, 2022

To Whom It May Concern:

Hamiltan Comrmunity Legal Clinic
100 Main 5t. E. Suite 203
Hamilton 0N LEN 344

Attention: Sharon Crowe and Stephanie Cox
Re: (Kristen Heagsma, DOB 1950,/10/20)

I am & physician with the Shelter Health Network (SHN] and the Hamilton Sacial Medicine Response
Team [HAMSMaRT), two organizations that provide medical eare to individuals affected by
homelessnass or housing precarity. | have worked with the SHN since its Inception n 2007, and simibarhy
Joined HAMSMaRT at its formation in 20006, 1 first met Ms, Heegsma in July of 2021 and have been
seeing her on average once svery two weeks since then. To the best of my knowledge, Eristen has been
homeless for at least the past & years,

Eristen has the following medical conditians:

1} Crohn's disease

2) Opicid Use Disorder

3) Stimulant Use Digorder

4) Attention Daficit Hyperactivity Disordar
5) Post-traumalic stress disorder

poima’s msdical condigis

I o e T stablle houcing, Due-te-her-trelcaf-heresiag Kristen has anormous barriers to accessing
consistant medical care, leading to a pattem of starting and stopping treatments which has been in
some cases counterproductive to her goal of improving her oversll wellbeing. Fortheemore the trauma
thiat shie Ferewmesisacad [ytlined helow) ac s disact rogut of her lack of howsing-has-furthar
exsterbrted-ervneerirnprmenta ESTN Conan s T rsevarnasteht, Despite her being able to see
me on a falrly regular basks over the past skx months Kristen's overall condithon continues to fluctuate,
apdrorrprogroce-bad been fac below what Laould epect if she ssasestebl-honsed

It I important to note that Ms. Heegsma's health status has fluctuated In concert with the degres to
which her shalter status has bean stabilized or destablized. There have, for exampde, been short
periods of time when M3, Heegsma has been able to access shelter within the city’s hotel shelter
program, and briefly through a transitional housing program run by the YWCA, Adthourghr o wars
Illlu.l..Tl'-e:E brief sojourns sllowed Kristen some space to fecus more on her health needs, and
allowed,
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Tor instance, time to more effectiely titrate medications for the treaxtment of opioid use disorder and
for some of her mantal health concerns. However, for the majority of the st yvear Kristen has hved
outside. She has stayed bath within small formal encampments and when forced to has sought shelter
e}:ewtm, Irrl:h.ldig sseeping in stairwells and seeking shelter m-skustenswhich-po-he-physiea- sty

m Kristen described f:lh‘:‘-lfl i thie st mmnlm:‘l‘. whiere she imqfll :hdtur :qu to the
prasence of others that looked out for her, and as well secondary to the fact that those irmvolved in
caring for her, including my clinic, knew where to find herif we needed to. Shortly after this small
encampment was deared Kristen began alternating her timie dlesping outside on park benches,
stairecedls and abandoned buildings with staying Inside with a male acquaintance who sssaulted her
miuitiple times physically and emctionally. As a resulk her mental health has significantly detedorated,
and her stability with respect to her oploid use disorder has dramatically worsened,

Doete-theprofoomHmpas o Erstens-housing-status on her phweicgl and-rremmattrestth much of our
appointments end up focusing on securing & more stable housing irrangement. Kristen ks often
reluctant to access shelter beds, with the primary reason being that she Is fearful of her physical safety
in a congregate shelter setting, after suffering physical assaults within shelter previously. Kristen has
also previously been restricted from accessing shefter space due to behaviowrs related to her underlying
mental health and substance use disorders, leading te a lack of trust with the shelter system,
Mevertheless we have atternpted on multiple occasions to secure shelter space for Kristen particulary
through the cold winter months between December 2021 and March 2022, On at least three occasions
wie called multiple shelters for women from my clinic offics and on sach occasion were told that there
was no shalter space available for Kristen; on each pccasion wae were asked to chack back the following
ey

Eristen’s health has clearly suffered to a significant extent due to her homelessness and housing
precarity. She has several medical conditbons which in ideal dircumistances could be managed
effectively, however given her circumstances we hnﬂmhﬂﬁ-mhmhﬁt progress in terms of

I would be happy to answer further questions as required.

Sinceraly

=

Timothy O'Shea, BSc, MD, MPH, FRCPC :
internal Medicine, Infeclious Diseases, Medical Microbiology
Asgociale Professor, Depariment of Medicine

Consultant Physician — inpatient Addiction Sarvice

Faculty of Health Sclences

Mehaster University

A360



A4645

McMaster - monmosexes. fer sy '.L\\

Unl?erslt}r ) Hamilton Health Sciences
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oy e e

Hamiiton Community Legal Clinlc
100 Main St. E. Suite 203
Hamilton OMN LEM 34

Attention: Sharon Crowe and Stephanie Cox
Re: (Ammy Lewis, DOB 1978/07/04)

1 arm a physician with the Shelter Health Natwork (SHN) and the Hamilton Social
Medicine Rasponse Team (HAMSMaRT), two organkzations that provide madical care o
individuals affacted by homelessness or housing precarity. | have worked with the SHN
since its inception in 2007, and similarly joined HAMSMaRT at its formation in 2016. 1 |
first met Ms. Lewds in March of 2021 and have been seeing her on avarage onoe every
bwo weeks since then, To the best of my knowledge, Kristen has bean homeless for at
least the past 3 years,

Kristen has the following medical conditions:

HIV infection

Opioid Use Disorder
Stimulant Use Disorder
Post-traumatic siress disorder

mrrdiﬂunrﬂrmm Dusplm har I:ming llhla 'hn- sea me on a fﬂlﬂf ra-g'l.ﬂar basla
over the past six months Ammy's overall condition has overall deteriorated, and our
progress has been far below what | would expect #she wems slably housed.
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| first met Ammy when she was briefly housed in a rooming house in Hamilton. Ammy
had been released from detention centre and was initially homeless, seeking sheiter in
a local park with her dog in the spring of 2020. She was able to access housing from
this location, however she was unfortunately assaulted by the landlord at that lecation
and evicted shorlty thereafler. Since that fime Ammy has been homelass and sleeping
rough. Ammy was able to find some relateive stability while staying at a park which she
choosa due {o its proximity to her pharmacy. Overall she stayed in this location for about
two months, during which time she was able to get her medications daily and altend
clinic visits with me. Furthermore she was able fo engage with city housing workers
during this time, in large part thanks to her being in a rellable place where she could be
tracked down. Ammy was evicted from this park in late summer of 2021, and has been
maoving from place to place since. This most recent period of Ammy's life has been
characterized by extreme instablity. She has lost all of her belongings on multiple
occasions, baen subjected to verbal harrassment and has on at least two occasions
been physically assaulted at her camping site. Ammy has becoma increasingly
desperate to find shaler due 1o the frauma that she is suffering on a day to day basis,
Unfortunately, despite engagamant with my clinic and city housing workers, suitable
inside accomodation has not been found. Barmiers to this include shelters being full
when we have attempted to call, and Ammy's devolion 1o her dog, who she does not
wanttummdmmm-mmunmmmmmwmmmmmm "Mh

| would be happy to answer further questions as required,

Hnmmtg

Timothy O'Shea, BSc, MD, MPH, FRCPC

Intemal Medicine, infectious Diseases, Mu:ﬂ:mdl.lﬂﬁ'uhiulunr
hssociate Prud'mnf Depariment of M:r.tdm

Faculty of Heallh Sciences |, . .

MchMaster Unversity
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To Wham It May Concem Ad647

| assessed Linsley Greaves on December 15 2022 in my oulpatient clinic. He was brought in my paramedics, and prasentad
with 2 weaks of worsening left foot infection and worsening right soft tissue injury. He had been repeatedly evicted from his
encampmant lcations by the City of Hamillon in the few weaeks prior, and his belongings kept getting wel, whila the weather
was fluchuating above and below freezing. This had led to tissue injury and infection of both fead.

On examination of the beft foot, there was extensive skin sloughing/desquamafion of ankle and hindfoot on dorsal side with
capillary bleeding across ulcerated area; skin more intact midicot then more sloughing forefoot, The first toe was
auloampulated, with ulceration in this anea, then othar toes insensate and gangrenous without signs of circulation. Thare was
an intensely foul odour,

On examination of the right fool, there was edema and erythema over midfoot and forefoot, and gangrenous blackened toes
with loss of sensation and no evidencs of circulation.

| was concerned for osteomyelits (bone infection), dry gangrens (dead or necrotic tissue), wel gangrens [dead or necrobic
tissue with superimposed bacterial infection of the dead tissue), and celullis (skin infection), | sent him immediately to the
amargency departmen, where he was admitied, and ullimately undarwent amputation of his lelt leg below the knea,

2EL

Claire Bodkin MD CCFP

B o i ot keai-eecar comfosc atiTorm TormComaitant jrpTdemapraphic_mo=23& forsbd-0& provilo=1 & paesl jux] d-Formsda ppoimme o= A3631
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MEURDSCIENCES

June 20, 2023
ATTM: Sharon Crowe
RE: Heagsma, Kristen DOB: 1990-10-20

I am a psychiatrist with both the Hamilton Social Medicine Response Team and the Shelter
Health Netwerk in Hamilton, Ontario. Both services provide health care to people who are
unhoused or precariously housed,

I have been Ms. Heegsma's treating psychiatrist since November 2021 and can confirm that she
has diagnoses of Post-Traumatic Stress Disorder (PTSD), Borderline Personality Disorder,
Generalized Anxiety Disorder, Depression, and Opiodd and Stimulant use disorders [severe),

When | first met with Ms. Heegsma, another physician providing care to her had expressed
significant concern for mental health and referred her to me, Ms. Heegsma had just been
evicted from a tent in Corktown neighbourhood by the City of Hamilton, She had been
repeatedly evicted from encampments previously. Following this particular eviction, she
experienced an exacerbation of PTSD symptoms as well as severe suicidal ideation and
described feeling the most desperate she had in her entire life. Additionally, because her tent
had been destroyed, she was sleeping on a park bench In the days following the encampment
eviction. Despite daily attempts to get inte shelter, there were no spaces available. A few days
after the eviction from her tent in Corktown neighbourhood and while she was sleaping on the
park bench, she was the victim of a violent sexual assault. This caused additional severe
worsening of her mental health conditions and substance use. She also had her belongings
stolen repeatedihy.

Ms. Heegsma has since spent brief amounts of time in shelter and in YWCA transitional housing,
though has also been asked to leave those spaces due to her complex health needs and those
services being unable to offer the required level of support. She has thus continued to spend
most of her time living outside. When she is living in a tent and surrounded by community,
there is notable improvement in her sense of personal safety, and we are able to initiate
treatment for her conditions, and members of our team are able to reliably locate Ms. Heegsma
for follow-up. Unfortunately, she is unable to remain in one place for very long due to ongaing
pressure from By-Law officers and Police to move repeatedly, While Ms. Heegsma has
identified goals of working toward stabilization of her mental health and substance use, her
ongoing experiences of being unhoused and focus on day-to-day survival have made it very
difficult for the focus of any appointments to move beyond trying to help her find ways to have
her most basic survival needs met. As a result, ber mental health conditions and substance use
disorders have remained under-treated and continue to cause her immense suffering.
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Please feel free to contact me should any further information be required,

Sincerely,

R.AA-

Dr. Rachel Lamont, MD, FRCPC

Psychiatrist, Hamilton Soclal Medicinge Response Tearn and Shelter Health Network
Assistant Professor

Department of Psychiatry and Behavicural Neurosciences

Bchaster University

Email: lamonr@mcmaster.ca

Phone: 1-833-426-T6TE

Easi: 1-B44-563-2210
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Dec 14, 2023

ATTHN: Sharon Crowe
RE: Darrin Marchand (DOB Oct 15 1966)

| am a psychiatrist with both the Hamilton Social Medicine Response Team and the Shelter
Health Network in Hamilton, Ontario. Both services provide health care to people who are
unhoused or precariously housed.

| have known Mr. Marchand since May 2023 and can confirm that he has diagnoses of
Pisychosis [substance-induced vs. schirophrenia), and oplokd and stimulant use disorders
(severe).

wr. Marchand has shared his story with me, dating back prior to my involvement with him. He
has endured numerous traumas in his life which impact the way he views himself, regulates his
emations, and relates to other people. In the summer of 2021, he was evicted from an
encampment along Strachan 5t in Hamilton and again from an encampment on Rebecca 5t
during that summer. Following this, he gave up on trying to stay in a tent and slept outside in
the open. He describes feeling a sense of hopelessness and despair following these
encampment evictions, and that his substance use escalated. For Mr. Marchand, there is a
direct link between his substance use (particularly that of stimulants) and symptoms of
psychosis. As his substance use escalated and mental health declined further, he continued on
a downward trajectory in terms of his wellbeing. Additionally, while sleeping out in the open in
Dec 2021, he was shot by a gun in the shoulder, which has contributed to additional ongoing
trauma symptoms. Mr. Marchand said that he felt much more secure in a tent with community
who looked out for each other, something that is not possible when sleeping alone outside, as
he had resorted to doing because of repeated evictions.
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RE: Darrin Marchand (DOB Oct 15 1966)

Mr. Marchand shared that he has avoided living in encampment because of the toll eviction has
taken on his well being. He said he feels like he is losing his mind because he cannot function
living outside; he has been repeatedly kicked out of and service-restricted from shelters in the
city. At present, he contemplates suicide regularly because he cannot stay in shelter, he cannot
stay in a tent, and staying outside is becoming unbearable. He cannot sleep for long for fear of
being assaulted or having his possessions stolen, leading to profound sleep deprivation. This
sleep deprivation has further destabilized his mental health condition as well as contributed to
escalation in substance use, The last time Mr. Marchand was housed was in 2017.

Please feel free to contact me should any further information be required.

R. A

Dr. Rachel Lamant, MD, FRCPC

Psychiatrist, Hamilton Sodal Medicine Response Team and Shelter Health Network
Assistant Professor

Department of Psychiatry and Behavioural Neurosciences

Mecbdaster University

Email: lamonn@meomaster.ca

Phone: 1-833-426-7678

Fax: 1-833-563-2210
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May 11, 2023
ATTN: Sharon Crowe
RE: Jahmal (lammy) Pierre, DOB Dec 20, 1989

| am a psychiatrist with both the Hamilton Social Medicine Response Team and the Shelter
Health Network in Hamilton, Ontario. Both services provide health care to people who are
unhoused or precariously housed.

| have known Ms, Pierre since fall 2021 and can confirm that she has diagnoses of
PostTraumatic Stress Disorder (PTSD), generalized anxiety disorder, depression, and opioid and
stimulant use disorders (severe).

fs. Pierre has shared her story with me, prior to my involvement with her. In March 2019, she
was evicted from her apartment at 881 King 5t and had nowhere to go, as she had a dog, and
shelters do not accept pets. Her income is through OW and thus did not have enough to cover
rent for a new apartment. Thus, she went and bought a tent for herself and her dog. Due to
repeated evictions from the city over the course of several months in 2019, she had to move
her tent once every few days. At ane point, several months into living outside, her tent was
taken down and thrown out as part of a city-led encampment eviction, while she was away at a
store. She had left her dog in the tent and her dog was gone when she returned.

. 0l ST T T =R sTeR=tt A b - 4, Faps b= LA TEmA S T ] TIHTTHEY 1
Ms. Pierre describes the repeated forced movement of her belongings and particularly the loss
of her dog as highly traumatic. Following this, she suffered worsening PTSD symptoms,
depressive symptoms, and anxiety disorder symptoms. As is commaon with individuals who have
comorbid substance use disorders, the worsening of her mental health conditions drove
increased substance use, She has subsequently suffered multiple overdoses from the toxic
street drug supply, which include an ICU admission in August 2020 as well as ER visit in
Hovember 2020.

Given ongoing severe mental health symptoms, high levels of substance use, and lack of

appropriate housing options for Ms. Pierre, aswaell-aithe constant-threat of being forced-rm
raas, she continues to spend most of her time living outside, and has largely given up on trying

to set up a tent because of the trauma that repeated evictions cause, She is thus living rough,
and fercedeberstay awake for prolonged periods to protect her personal safety. This has led to
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profound sleep deprivation, which further exacerbates her underlying mental health conditions
and substance use. She has had brief times in shelter and in the YWCA but has also been asked
to leave those spaces due to her complex health needs and those services being unable to offer
the required level of support.

Please feel free to contact me should any further information be required.

Simcerely,

R st

Dr. Rachel Lamant, MD, FRCPC
Psychiatrist, Hamilton Social Medicine Response Team and Shelter Health Network
Assistant Professor

Department of Psychiatry and Behavioural Neurosciences

bcMaster University

Ernail: lamonr@memaster.ca

Phone: 1-833-426-7678

Fan: 1-833-563-2310
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October 5, 2023

ATTM: Sharon Crowe
RE: Lewis, Ammy (1978-07-04)

I am a psychiatrist with both the Hamilton Social Medicine Response Team and the Shelter
Health Network in Hamilton, Ontario. Both services provide health care to people who are
unhoused or precariously housed,

| have been Ms. Lewis’ treating psychiatrist since October 2021 and can confirm that she has
diagnoses of Post-Traumatic Stress Disorder (PTSD), Borderline Personality Disorder,
Generalized Anxiety Disorder, Depression, and Opioid and Stimulant use disorders [severe).

Ms. Lewis was referred to me in October 2021 by another physician providing care to her, who
noted significant concern for her mental health, Ms. Lewis had recently been released from a
federal penitentiary and had returned to Hamilton in late 2020. She was briefly housed after her
release, though reports having suffered sexual assault from her landlord and she left that
residence. Ms. Lewis lived outside for the latter part of 2021 and most of 2022 in a tent with her
dog. She was evicted by the city from a tent in November 2021 which led her to have to return
to an abusive living situation, causing considerable decline in her mental health. She then
returned to living outside because of the harm of that situation. Ms. Lewis suffered chronic
severe suicidal ideation, an exacerbation of symptoms of Post-Traumatic Stress Disorder and
Depression, and worsening of her substance use disorders while living outside. She would
regularly report to me her intense fear of having her tent taken down and belongings stolen.
She was unable to go to shelter because of her dog, as her dog was her main source of support
and companionship.

mwm ﬂ'lreat thereof regihﬂe_dmtw

mm;;mﬂnﬂm Due to mns:r.lerahle support from our team and
outside agencies, Ms. Lewis was able to secure housing in 2023,
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Please feal free to contact me should any further information be required.

Sincerely,

R.&HA~

Dr. Rachel Lamont, MD, FRCPC

Psychiatrist, Hamilton Social Medicine Response Team and Shelter Health Network
Assistant Professor

Department of Psychiatry and Behavioural Meurosclences

Mehlaster University

Email: lamonri@mcmaster.ca

Phone: 1-833-426-T678

Fax: 1-833-563-2210
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Superior Court of Justice — Central South Region

ENDORSEMENT SHEET FOR CIVIL
MOTION/APPLICATION

ACTION COMMENCED AT: Hamilton Superior Court of Justice

SHORT TITLE OF PROCEEDINGS: Heegsma et al v. City of Hamilton

COURT FILE NO.: CV-21-00077187-0000
BEFORE: Justice Ramsay
HEARD ON: November 19, 2024
COUNSEL:
Sharon Crowe, Sujit Choudhry, Wade Poziomka, Curtis Sell and Michelle Sutherland for
the plaintiff
Bevin Shores and Jordan Diacur — Gowlings LLP for defendant
MOVING PARTY Plaintiff ] Defendant 1 Other
RELIEF REQUESTED: Further Amendments to the Fresh as Amended Notice of
Application
0 ORDER SIGNED ON CONSENT
0 UNOPPOSED 0O NOONE APPEARED

O ADJOURNEDTO Click here to enter a date.

ENDORSEMENT:

Order to go in terms of draft on consent.

e 7

Mr Justice J.A. Ramsay

Date: November 19, 2024
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